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P R O C E E D I N G S1

10:04 A.M.2

CHAIRPERSON MILLER:  I'm going to3

go through the opening remarks again because4

we are now convening as D.C. Board of Zoning5

Adjustment.  So in case anyone has entered the6

room since we did the other one.  A lot of7

this is repetitive, but I'm going to go8

through it, just in case.9

The hearing will please come to10

order.  Good morning, ladies and gentlemen.11

This is the May 22, 2007 public hearing of the12

Board of Zoning Adjustment of the District of13

Columbia.14

My name is Ruthanne Miller.  I'm15

the chairperson.  Joining me today is the16

Vice-Chairperson Curtis Etherley, to was to my17

right. He's just stepped out momentarily and18

I'm sure he'll be back shortly.  To my left is19

Marc Loud; the  mayoral appointee.  John Mann20

representing the National Capital Planning21

Commission; and representing the Zoning22
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Commission to my right is Mr. John Parsons.1

Copies of today's hearing agenda2

are available to you and are located to my3

left in the wall bin near the door.4

Please be advised this proceeding5

is being recorded by the court reporter and is6

also webcast live.  Accordingly, we must ask7

you to refrain from any disruptive noises or8

actions in the hearing room.9

When presenting information to the10

Board, please turn on and speak into the11

microphone, first stating your name and home12

address.  When you are finished speaking,13

please turn your microphone off, so that your14

microphone is no longer picking up sound or15

background noise.16

All persons planning to testify17

either in support or opposition are to fill18

out two witness cards.  These cards are19

located to my left on the table near the20

entrance door and on the witness tables.21

Upon coming forward to speak to22
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the Board, please give both cards to the1

reporter sitting to my right.  The order of2

procedure for special exceptions and variances3

is as follows:  one, statement and witnesses4

of the Applicant; two, government reports,5

including Office of Planning, Department of6

Public Works, DDOT, etcetera; three, report of7

the Advisory Neighborhood Commission; four,8

parties or persons in support; five, parties9

or persons in opposition; six, closing remarks10

by the Applicant.11

Pursuant to Section 3117.4 and12

3117.5, the following time constraints may be13

maintained:  the Applicant, Appellant, persons14

and parties, except an ANC, in support,15

including witnesses, 60 minutes collectively.16

Appellees, persons and parties, except an ANC17

in opposition, including witnesses, 60 minutes18

collectively.  Individuals, three minutes.19

These time constraints do not20

include cross examination and/or questions21

from the Board.  Cross examination of22
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witnesses is permitted by the Applicant or1

parties.  The ANC within which the property is2

located is automatically a party in a special3

exception or variance case.  Nothing prohibits4

the Board from placing reasonable restrictions5

on cross examination, including time limits6

and limitations on the scope of cross7

examination.  8

The record will be closed at the9

conclusion of each case, except for any10

materials specifically requested by the Board.11

The Board and the staff will specify at the12

end of the hearing exactly what is expected13

and the date when the persons must submit the14

evidence to the Office of Zoning.  After the15

record is closed, no other information will be16

accepted by the Board.17

The Sunshine Act requires that the18

public hearing on each case be held in the19

open before the public.  The Board may,20

consistent with its rules of procedure and the21

Sunshine Act, enter executive session during22
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or after the public hearing on a case for1

purposes for reviewing the record or2

deliberating on the case.3

The decision of the Board in these4

contested cases must be based exclusively on5

the public record.  To avoid any appearance to6

the contrary, the Board requests that persons7

present not engage the members of the Board in8

conversation.9

Please turn off all beepers and10

cell phones at this time so as not to disrupt11

these proceedings.  12

The Board will consider any13

preliminary matters.  Preliminary matters are14

those that relate to whether a case will or15

should be heard today, such as requests for16

postponement, continuance or withdrawal; or17

whether proper and adequate notice of the18

hearing has been given.19

If you are not prepared to go20

forward with the case today, or if you believe21

that the Board should not proceed, now is the22
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time to raise such a matter.1

Does the staff have any2

preliminary matters? 3

MS. BAILEY:  Madam Chair, there4

are, but they're case specific and the staff5

is recommending that the Board take them up6

when the cases are called.7

CHAIRPERSON MILLER:  Okay, I would8

agree.  Therefore then, would all individuals9

wishing to testify, please rise to take the10

oath.11

Ms. Bailey, would you please12

administer the oath.13

MS. BAILEY:  Plese stand to take14

the oath, those persons who are testifying15

today, please stand.  Please raise your right16

hand.17

(The witnesses were sworn.)18

MS. BAILEY:  Thank you.19

Application No. 17611 of Jon and Julie20

Mitchiner pursuant to 11 DCMR 3104.1 for a21

special exception to allow a garage addition22
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serving an existing single-family row dwelling1

under Section 223, not meeting the lot2

occupancy requirements, section 403.  The3

property is zoned R-4 and it's located at 3144

12th Street, N.E., Square 986, Lot 53.5

Members of the Board, the6

application was advertised as a special7

exception.  The Office of Planning has8

indicated that it is their opinion that this9

may be a variance application.10

CHAIRPERSON MILLER:  Thank you11

very much.  12

Is the ANC here in this case?13

Okay.  Hi.  Do you want to put it on the14

record?15

MS. FOULER:  There is a sign16

language interpreter scheduled I think for17

10:30. 18

(Pause.)19

CHAIRPERSON MILLER:  According to20

my watch, it's about 10:15.  I was just21

informed, I think the interpreter is supposed22
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to be here at 10:30.  Do you have any1

knowledge about that?2

MS. FOULER:  I think so, yes.  I3

think that's what Sara -- I can't remember her4

last name.  She scheduled it and she thought5

10:30 would be a good time.6

CHAIRPERSON MILLER:  Okay, so7

what's happening now is our staff is checking8

to confirm, I think, that she's on her way.9

MS. FOULER:  Yes.10

CHAIRPERSON MILLER:  I think what11

we're going to do then is recess for 1512

minutes or so until she gets here, unless13

there's anything else you need to put on the14

record right now.15

MS. FOULER:  No, I think we should16

probably wait.17

CHAIRPERSON MILLER:  Okay.18

MS. FOULER:  Thank you.19

CHAIRPERSON MILLER:  This hearing20

is recessed for 15 minutes.21

(Off the record.)22
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CHAIRPERSON MILLER:  This hearing1

will come to order.  We had recessed to wait2

for the sign language interpreter and I3

believe the interpreter is here now and we're4

ready to proceed.5

Ms. Fouler, would you like to6

introduce yourself for the record?7

MS. FOULER:  Jennifer Fouler of8

1742 D Street.  Thank you.9

CHAIRPERSON MILLER:  You can10

proceed.11

MS. FOULER:  And this is the home12

owner, John Mitchiner, sitting here.13

MS. FOULER:  This case was put in14

as a special exception and I believe we've15

gone through this before with another garage16

proposal.  And we've now come to realize we17

need a variance.  I believe that's probably18

been covered.19

CHAIRPERSON MILLER:  Let me ask20

you this.  Why don't we officially -- are you21

officially amending your application to22
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include variance relief?1

MS. FOULER:  Yes.2

CHAIRPERSON MILLER:  And I just3

want to ask Office of Planning, the Board4

talked about this a little bit in that if5

they're now seeking relief than a special6

exception, but the facts are still the same,7

and so we're not of the view as of now, unless8

you have something to object to that it should9

be readvertised, because the facts are the10

same.  Do you have an opinion on that?11

MR. RICE:  If that's the opinion12

of the Board, that's fine with us.13

CHAIRPERSON MILLER:  It's not a14

final opinion.  I'm just saying that that's15

where we are at this point.  Unless we hear16

otherwise --17

MR. RICE:  That's fine.18

MS. FOULER:  I do want to know, we19

did write a letter and distribute it to the20

neighbors within 200 feet over a month ago,21

maybe a couple of months ago, once we realized22
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we had to make this change.  So we have1

somewhat advertised it to the adjacent2

neighbors.3

CHAIRPERSON MILLER:  And I also4

notice that I believe the ANC has addressed5

the variance issue as well.6

MS. FOULER:  Yes.7

CHAIRPERSON MILLER:  So they're on8

notice about that.9

MS. FOULER:  Yes, we addressed10

with ANC as well as with Capitol Hill11

Restoration.12

CHAIRPERSON MILLER:  Great, okay.13

Thank you.14

MS. FOULER:  So to go on, we also15

wanted to make note of the fact that I believe16

the Office of Zoning is considering changing17

the text in 223 to include detached garages.18

And we would just ask that you would keep that19

under consideration with this case.20

CHAIRPERSON MILLER:  How so?21

MS. FOULER:  We might need to22
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think about postponing it until the -- that1

change has been made, but we'd like to proceed2

with the case as a variance today and see how3

it goes.4

CHAIRPERSON MILLER:  So what5

you're suggesting is perhaps we might want to6

postpone our decision on this case?7

MS. FOULER:  Well, I think that we8

have some good arguments for the variance, but9

I just wanted to make note and just make sure10

that everybody knew that there was that11

possible change in the somewhat near future.12

CHAIRPERSON MILLER:  Right, okay,13

thank you.14

MS. FOULER:  Would you like my15

client to go ahead and make a statement?16

Go ahead.17

MR. MITCHINER:  [Through an18

interpreter.]  Good morning.  My name is Jon19

Mitchiner.  I moved to Washington, D.C. about20

three years ago, primarily to improve my21

quality of life.  Since I moved in, I have22
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completed interior renovations so somewhat1

similar to the original design.  I noticed2

that the neighbors have a garage and I didn't,3

so I inquired our neighbor about the history.4

They told us that there used to be a garage5

and there are examples that used to be a6

garage including the following:  an iron beam,7

a joist hang on the south side garage wall, an8

old wooden nailing block on the south garage9

wall, and bypass door guide in the center of10

the concrete slab.11

I was intrigued what I found, so I12

paid a visit to the Survey Office and found13

some original survey documents from the 1950s14

which showed an original garage.  I'm not sure15

when the previous garage was torn down.  I16

presume it was some time in the early 1980s.17

I would like to rebuild the garage as the18

adjoining houses have the exact same19

construction as my house and they have garages20

and I don't, which I would like to rebuild.21

There is a security reason driving22
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this request to rebuild the garage.  As you1

can see, I am deaf and I communicate by2

signing with my hands and an interpreter3

speaks for me.  Shortly after we moved in, we4

had a major break-in in the house.  The break5

in occurred, we were sleeping in the house and6

the intruders broke through an iron gate glass7

door, as well as damaging the door frame.8

They stole quite a number of9

things, including two bikes.  This was10

obviously distressing for our family and we11

could not sleep well for months.  What12

surprised us, I'm sure, was that there was a13

lot of noise and ruckus and yet, none of the14

neighbors called the police. 15

Also recently there was a theft in16

the back yard of our property that occurred on17

March 25th.  The thief stole some tools and18

items in the backyard when it was just left19

outside for less than five minutes.  This20

could have been prevented if we had a garage21

in place.  I believe that rebuilding the22



19

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

garage will help increase the security of our1

house to make us feel safe in the rear of our2

property.3

With a garage in place, it would4

be difficult for someone to breach the rear of5

our house unless they broke through the garage6

or scaled one of the neighbors' fences.7

My daughter will become one year8

old next Monday and she is about to start9

walking.  I would like to have a safe play10

area for our daughter.  When she is older it11

is possible that she may be left unsupervised12

for a few moments and I hate for her to wander13

unattended or uninvited guests to stop by for14

visits. 15

I do not want to deprive our16

daughter from being able to enjoy playing17

outside in a safe environment.  We originally18

started planning to install a roll-up door and19

we decided against it, as in many houses in20

Capitol Hill, space is at a premium.  There21

are bikes stored inside the house which is an22
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eyesore and it could be stored in a future1

garage.2

The garage will store typical3

garage functions such as storing lawn tools,4

bikes, boxes, etcetera.  The garage would also5

be a security tool to protect our automobile.6

There have been about 21 automobile thefts and7

40 thefts of items located inside the cars8

within 1500 feet of our house since January 1,9

2007.  We are relieved every morning when we10

see our car is still parked without any signs11

of a break in.12

I have neighbors also who have13

multiple bird feeders and this brings in a lot14

of birds.  While I am unable to enjoy the15

sounds that birds make, I suffer the effects16

of bird feeders.  Bird droppings accumulate17

quickly on my car and I would need to wash it18

daily, wasting water in order to protect the19

paint on my car.  I have tried preventive20

measures, such as trimming my neighbor's tree21

so it is no longer hanging on our parking22
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area.  This did not help and probably made my1

neighbor irritated that I made his tree2

lopsided.  Thankfully, it has since grown3

back, so it does not look lopsided any more.4

I believe that rebuilding the5

garage would help restore the historical look6

and feel of the neighborhood.  The adjoining7

houses and my house have facade that other8

houses on the block do not have.  The only9

difference that my house does not have is a10

garage which previously existed until it was11

torn down.12

I hope that you will give us the13

opportunity to rebuild the garage and improve14

the security of our house.  Thank you.15

MS. FOULER:  I just wanted to add16

a couple of other things.  The three houses,17

the two adjacent, there's 312, 314, 316, were18

all built in 1925, the exact same footprint19

and they all had garages at one point.  They20

all three had rear porches, sleeping porches.21

312 maintains a sleeping porch and 316 has an22



22

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

enclosed structure that was built at some1

point where the sleeping porch was originally.2

And this is the only house that is lacking3

that square footage as well as the garage.  I4

just wanted to make that point.5

And we also, I think the Office of6

Planning agrees that we're not impacting the7

zone plan.  There are many garages on the8

alley and in the area and the size will be9

exactly like the two garages on each side.10

It's a very modest garage, 18 feet deep and11

the same height as the original.  Thank you.12

CHAIRPERSON MILLER:  Any13

questions?  I think the sticking point in this14

case and it's what the new regs are going to15

be addressing I think, but is the uniqueness.16

And I'm wondering if you can give us some more17

information about other properties in the area18

or on the alley with respect to -- whether19

they all have garages and this property is the20

only one that doesn't or how does it compare21

with other properties beyond the other two22
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that you mentioned?1

MS. FOULER:  There are several2

other garages, but we can't say that they all3

have garages.  Comparing to the equivalent4

properties which are the adjacent properties,5

they all originally had garages and this is6

the only one lacking.  But compared to the7

rest of the properties on the alley, it isn't8

unique in that respect.9

CHAIRPERSON MILLER:  Are those set10

of three properties unique compared to the11

other properties on the alley?12

MS. FOULER:  They were built at a13

different year, very different style.  They're14

bayfront Victorians, whereas many of the other15

houses on the block are Federal style with16

porches on the front.17

CHAIRPERSON MILLER:  How about the18

practical difficulty arising from not having19

the garage in large part appears to be the20

crime and I guess as a secondary matter might21

be storage.  But how does that compare with22
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other properties on the alley that don't have1

garages?2

MS. FOULER:  I think it's a unique3

situation that my clients are hearing4

impaired.  I think they really need the extra5

security when they're coming and going and6

with their children.  I think that's what7

makes this case unique when compared to others8

on the alley.9

CHAIRPERSON MILLER:  Okay, I know10

you're an architect and not a lawyer, but I'm11

going to ask you this question anyway, just in12

case you happen to know the answer.  Are you13

aware of any variance cases that talk about14

practical difficulty that goes specifically to15

the property owner as opposed to the property,16

meaning the person that is living in the17

building or the tenant, as opposed the18

property?19

MS. FOULER:  I do have one of the20

transcripts that I submitted with the previous21

garage proposal that I was here for.  I22
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believe there were some -- the home owner was1

handicapped, in a wheel chair, and it seemed2

to me that there were some leniency given to3

that fact because they had to add an addition4

to include an elevator or a lift and they tore5

down the garage and then they were asking for6

approving to rebuild the garage.  So that's7

kind of the precedent that I was working with.8

I do have a copy of that9

transcript, if you would like to see it.10

CHAIRPERSON MILLER:  I think that11

would be helpful to get into the record.12

(Pause.)13

CHAIRPERSON MILLER:  I'm sorry,14

the ANC is not here.  Is that correct?  Nobody15

is here from the ANC.  Okay.  Any other Board16

questions?17

MEMBER MANN:  Did you indicate18

that you knew when the garage was built or you19

don't know if it was original to the house or20

not?21

MR. MITCHINER:  [through the22
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interpreter.]  No.1

MEMBER MANN:  Okay, thank you.2

CHAIRPERSON MILLER:  Is there3

anything else you want to say?4

MS. FOULER:  No.5

CHAIRPERSON MILLER:  Then we can6

turn to the Office of Planning.7

MR. RICE:  Good morning, Madam8

Chair, and Board.  My name is Stephen Rice. 9

As stated, the Applicant has10

requested a special exception relief, but the11

relief that should be sought should, in fact,12

be a variance, since it is a detached garage.13

14

Essentially, buildings are15

governed by their own regulations in Chapter16

23 of the zoning regulations which gives17

explicit guidelines for garages.  18

OP has analyzed and viewed this19

case as such, as a variance, and cannot20

recommend approval because the Applicant has21

not effectively made the first two tests.22
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This lot itself is a rectangular shaped lot1

with no unique shallow features or topography2

issues or shallowness or anything that's3

particularly unique to the site.  As stated,4

it's pretty much identical to the abutting5

properties as far as the lot dimensions are6

concerned, but unlike the properties, the7

subject property abuts, it does not have a8

garage and it does appear that a garage was9

there at some point, but it's not there now,10

so this would essentially replace that.11

But the intent of the zoning regs12

are to bring nonconforming properties into13

conformance, so the reconstruction of a14

nonconforming garage should not be viewed or15

considered as a unique situation. 16

And since there is no uniqueness,17

the second test which is tied into the first18

test cannot be made.  19

OP is sensitive to the Applicant's20

security concerns and notes that there are21

other options such as a roll down gate which22
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would be similar to a property that is a few1

row houses away, I think, the 318 property,2

which is two doors down.  And it would block3

this property from the alley and its vehicles4

also and it would effectively alleviate the5

need for the relief that has been requested.6

OP has received comments of7

support from both of the abutting neighbors8

and the ANC as well, ANC 6C and also from the9

Capitol Hill Restoration Society.  The10

proposal would not be inconsistent with the11

character if the neighborhood, particularly as12

it fronts along the alley because again, the13

two abutting properties do have garages, but14

not all of the properties.  So it wouldn't be15

out of character per se.  But it just does not16

meet those first two tests.  And as noted17

earlier, OP has submitted text amendment to18

the Zoning Commission to amend the regulations19

to allow detached garages to be considered20

within the scope of Section 223 to be21

considered as a special exception.  That case22
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was set down by the Zoning Commission on May1

14th, but I don't have the exact hearing date.2

So I guess the point of that statement is, if3

it was, or if it is considered or converted4

over within the scope of a 233, this case5

could move forward.  We would support it as a6

223.  It just simply doesn't make the variance7

tests.  Thank you.8

CHAIRPERSON MILLER:  Thank you.9

Your report was very complete.  I just want to10

ask this question.  Do you think that this11

case that's before us is the type of case that12

OP has in mind when it proposed the text13

amendment?14

MR. RICE:  Exactly, yes, it is.15

CHAIRPERSON MILLER:  Okay.16

MR. RICE:  Yes.17

CHAIRPERSON MILLER:  I asked18

Office of Planning if this case that's before19

us today is the type of case that Office of20

Planning had in mind when it proposed the text21

amendment that's before the Zoning Commission.22
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MR. RICE:  And my answer was yes.1

CHAIRPERSON MILLER:  Just with2

respect to the question of uniqueness, I think3

Ms. Fouler did address it, but I'm interested4

in your opinion as well.  With respect to5

other properties on the alley, is it your6

opinion that this piece of property is not so7

different from other pieces of property where8

there's no garage abutting the alley in this9

area?10

I understand that these three11

properties were built at the same time.  Is12

there something about that that makes it13

unique from the other properties?14

MR. RICE:  Other than the fact15

that if the fact that the garage has been16

demolished or removed, if that's considered17

unique, I would say that it probably would be18

unique in relation to abutting properties, but19

again, there are several properties without20

garages on this alley, and then as I noted,21

there is a nearby property that has a roll22
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down gate to I guess to protect from the1

alley.  So I guess it depends on what scope of2

uniqueness you're asking about.  It's unique3

in the fact that there was a garage there at4

one point, but I don't know if that answers5

your question.6

CHAIRPERSON MILLER:  Well, I'm7

just trying to get an understanding of the8

surrounding properties, if there's any9

uniqueness with respect to them.  I mean I10

don't know if you know whether the other11

properties that don't have garages actually12

had garages at one time and no longer have13

them.14

MR. RICE:  That does not appear to15

be the case with the other properties.16

CHAIRPERSON MILLER:  Okay.  Any17

other questions from the Board?18

COMMISSIONER PARSONS:  Just a19

follow up.  There's an exhibit here in the20

record from the Applicant showing a photograph21

of the alley which I'll pass to you.22
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Is the roll down door you're1

speaking about in that photograph, the lower2

photograph?3

MR. RICE:  Yes.4

COMMISSIONER PARSONS:  So that is5

not a garage, the two brick structures on6

either side of the Applicant's property are7

obviously garages.  There's no roof on this8

structure?9

MR. RICE:  Not on this grayish10

looking gate.  That's simply a roll down gate.11

There's no roof to it.12

COMMISSIONER PARSONS:  And what do13

they use for a side wall then for protection,14

a chain link fence?15

MR. RICE:  To be honest, I don't16

know exactly what's used there, but it's not17

covered.  I know that.  I did do a site visit.18

COMMISSIONER PARSONS:  I see.19

MR. RICE:  I don't recall exactly20

what's used for the side wall.21

COMMISSIONER PARSONS:  Thank you.22
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CHAIRPERSON MILLER:  Any other1

questions from the Board?  Any cross2

examination from the Office of Planning?3

Mr. Fouler?4

MS. FOULER:  No, but I just wanted5

to thank Mr. Rice for his time in putting6

together a good report for us.7

CHAIRPERSON MILLER:  And you do8

have a copy of the report?9

MS. FOULER:  Yes, I do.  Thank10

you.11

CHAIRPERSON MILLER:  I'll ask one12

more time if anyone is here from the ANC?13

(No response.)14

CHAIRPERSON MILLER:  Okay, I15

understand that the ANC did recommend approval16

of the application and I guess Office of17

Planning said Capitol Hill Restoration Society18

also has given their approval.  We have that19

as Exhibit 22.20

Okay, is there anybody here in the21

audience who wishes to testify in support or22
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opposition to this application?1

(No response.)2

Not hearing from anyone, I guess3

that brings us back to you, Ms. Fouler, for4

any closing remarks.5

MS. FOULER:  I do want to hand6

this in.  It's the transcript for the garage7

that I was mentioning before.  8

(Pause.)9

CHAIRPERSON MILLER:  Okay, Ms.10

Bailey is going to make copies for us to look11

at later in the record.  What I think I'm12

going to propose is that we schedule this for13

decision making in September or something to14

that effect and that will give time for the15

Zoning Commission to take its action and give16

us time to read what you just put in the17

record and make a decision at that point,18

unless there's something you want to say with19

respect to an urgent need for it. I think that20

would be the wiser course at this point.21

MS. FOULER:  May I have a moment22
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to confer with my client?1

CHAIRPERSON MILLER:  Yes.2

(Pause.)3

MS. FOULER:  I think we'll go4

ahead and take that option.  Thank you.5

CHAIRPERSON MILLER:  Okay, I don't6

think we need to leave the record open for7

anything at this point unless you have a8

request to put in something else?9

MS. FOULER:  I don't think so.  I10

think it's really just waiting until after the11

Zoning Commission looks at 223.12

CHAIRPERSON MILLER:  Okay.  So13

we're going to look at our calendar and14

schedule a date then.15

(Pause.)16

CHAIRPERSON MILLER:  Okay, we're17

going to schedule it for now for our September18

4th decision making meeting.  If there's a19

change, we'll let you know, but that's what20

we'll schedule it for at this point.21

MS. FOULER:  Do you have a feel22
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for when this text amendment could take place?1

CHAIRPERSON MILLER:  We hear that2

there's going to be a hearing in July.  I3

think July 23rd was the date that we heard4

about and then we're estimating time after5

that, so it's really an estimate.  So there's6

a chance that we could push this decision7

further, but we want to schedule it for8

September 4th, because it's possible it could9

be resolved by December -- by September 4th.10

MS. FOULER:  Okay.11

CHAIRPERSON MILLER:  And I think12

that you -- before we close this hearing out,13

I think that Office of Planning has already14

said that they would be supportive of special15

exception relief and I think you've already16

made your case in paper and addressed the17

issues here, but I just want to make sure we18

kind of focus on the variance relief, if19

there's anything else you need to add on the20

special exception.21

MS. FOULER:  I don't know.  We22
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might want to add some more, some additional1

text regarding the special exception with2

regards to light and air, because we really3

didn't address that in this -- I would have to4

look at it again and see.5

CHAIRPERSON MILLER:  Why don't we6

set a date then.  If you want to submit7

something further on the special exception8

relief, it would be before September for us to9

have that in the record for our decision10

making.11

MS. FOULER:  Okay.12

CHAIRPERSON MILLER:  When would13

that be, Ms. Bailey?  We don't have anybody14

that needs to respond, I don't believe.15

MS. BAILEY:  I would suggest as16

late as August 20th.17

MS. FOULER:  Okay, thank you.18

CHAIRPERSON MILLER:  Okay.  Will19

that leave time for the ANC to respond, if20

they wanted to?  They're automatically a party21

in the case, so what date would that be?22
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MS. BAILEY:  I think the ANC1

doesn't meet in August, so we probably would2

have to back that up to July.  I think August3

is a free month for the ANCs.4

MS. FOULER:  I think looking at my5

original burden of proof, I think we're6

probably okay with the special exception.  I7

think we did address the light and air.  So I8

think we can probably close the record and9

just postpone the decision.10

CHAIRPERSON MILLER:  Okay, I think11

that's fine.12

MS. FOULER:  Thank you, sorry for13

that.14

CHAIRPERSON MILLER:  It's just15

once you start putting something in, then16

others can respond.17

MS. FOULER:  Yes.18

CHAIRPERSON MILLER:  Okay.  And I19

think that the Office of Planning has20

adequately addressed 223 as well, is that21

correct?22
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MR. RICE:  Yes.1

CHAIRPERSON MILLER:  All right,2

then we're just going to close the record now3

and set it for September for decision making.4

MS. FOULER:  And one other5

question, if by September 4th they haven't6

amended the text, do we appear and ask for7

another postponement?  Can we -- would be able8

to postpone again?9

CHAIRPERSON MILLER:  That's really10

our meeting and I believe that if -- we are11

scheduling it based on that Zoning Commission12

action and if the action hasn't been taken by13

then, then we will postpone the decision14

meeting and just let you know.15

MS. FOULER:  Okay.16

CHAIRPERSON MILLER:  But no action17

would be required on your part.18

MS. FOULER:  Great.  Thank you.19

CHAIRPERSON MILLER:  Thank you.  I20

think that concludes the hearing on this case.21

Thank you.22
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MS. FOULER:  Thank you so much for1

your time.2

CHAIRPERSON MILLER:  Thank you.3

MS. BAILEY:  Thanks, Madam Chair,4

the application is 17509 of Bernard L. Renard,5

pursuant to 11 DCMR 3104.1, for a variance6

from the lot area and lot width requirements7

under Section 401, a variance from the lot8

occupancy requirements under Section 403, a9

variance from the court area and width10

requirements under Section 406, a variance11

from the non-conforming structure provisions12

under subsection 2001.3 and a variance from13

the accessory structure, alley setback14

requirements under subsection 2300.2b.  This15

is to allow an addition to one of two row16

dwellings sharing the same lot, proposed for17

subdivision at premises 521 through 523 11th18

Street, S.E.  The property is zoned R-4.19

Madam Chair, this application was20

advertised as I read it.  However, some21

significant modifications have been made to22
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the project and staff is recommending1

clarification of the correct relief that's2

required at this time.3

(Pause.)4

MS. BAILEY:  Mr. Renard, were you5

sworn in, sir?  Did you take the oath?6

MR. RENARD:  No.  I'm sorry, I was7

calling my Zoning consultant?8

MS. BAILEY:  Are you ready to take9

the oath?10

CHAIRPERSON MILLER:  You know11

what, you could take the oath with Mr. Bello12

being here.  You can at least do that.13

MS. BAILEY:  Would you please14

raise your right hand?15

(The witness was sworn.)16

CHAIRPERSON MILLER:  Mr. Renard,17

why don't you introduce yourself for the18

record, and then we can see whether we need to19

recess or not recess or what the situation is?20

MR. RENARD:  My name is Bernard21

Renard and I reside at 1012 East Capitol22
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Street, N.E., Washington, D.C. 20003.1

If I may I will read a prepared2

statement. 3

CHAIRPERSON MILLER:  Well, wait a4

minute.  I just want to do two preliminary5

things.6

MR. RENARD:  Excuse me?   7

CHAIRPERSON MILLER:  I want to8

address two preliminary matters.  One is we9

have, I believe we have an application for10

party status and we deal with that first.  11

MR. RENARD:  I'm sorry?12

CHAIRPERSON MILLER:  We have an13

application for party status in our file.14

That means that someone has filed a request to15

be a party in this case.16

MR. RENARD:  Oh, okay.17

CHAIRPERSON MILLER:  I don't know18

-- that person's name is Patricia Mishimoto.19

Is she here?  Okay, the Board just needs to20

deal with that party status application first.21

That's Exhibit No. 28.  I understand that this22
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case began a while ago, and so a lot of1

concerns may have been addressed.  But Board2

Members, we have an application for Ms.3

Mishimoto.  4

Mr. Renard, do you have a copy of5

this application?6

MR. RENARD:  Yes, I do.  I just7

found it a few days ago.8

CHAIRPERSON MILLER:  Okay, are you9

familiar with Ms. Mishimoto?10

MR. RENARD:  I do not know the11

person.12

CHAIRPERSON MILLER:  Okay.  Do you13

have -- do you understand party status, what14

that means?15

MR. RENARD:  Excuse me?16

CHAIRPERSON MILLER:  Do you17

understand what party status means?18

MR. RENARD:   I do, yes. 19

CHAIRPERSON MILLER:  Do you have20

an opinion on whether the Board should grant21

or deny party status to Ms. Mishimoto?22
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MR. RENARD:  I could answer the1

concern of Ms. Mishimoto.  In fact --2

CHAIRPERSON MILLER:  Well, let me3

say this.  You're going to have a chance to4

address the merits of her concern.5

MR. RENARD:  Excuse me?6

CHAIRPERSON MILLER:  You're going7

to have an opportunity in your case to address8

her concerns.  9

MR. RENARD:  Now?10

CHAIRPERSON MILLER:  Not now11

though.  Actually, we're just really12

addressing whether or not she should be13

granted party status.  I think that maybe I14

should just cut to the Board first, because I15

think this woman is not here and the fact that16

she is not here makes it difficult for her to17

participate as party in the case.  She hasn't18

really indicated any other way in which she19

would be participating, such as filing briefs20

or anything in this case.  So I think I'm just21

going to ask my Board members if they would22
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agree that perhaps we should just accept this1

Exhibit No. 28 as testimony on her part?2

MEMBER MANN:  Madam Chair?3

CHAIRPERSON MILLER:  Yes.4

MEMBER MANN:  If you'll look5

carefully near the top of her party status6

application it says "I hereby request to" and7

then she has crossed out appear and8

participate as a party, and has written in so9

that it reads "I hereby request to share my10

written views with the Board."  So I think11

that's some indication that she didn't intend12

necessarily to apply for party status.13

CHAIRPERSON MILLER:  I agree.14

Thank you very much for that bringing that to15

our attention.  Okay, I don't think we would16

need to comment on it at this point.  She does17

not seem to be clearly indicating that she18

wants to be party.  Okay, so we're going to19

take this in as her written views as testimony20

on the record and then turn to you.  21

I know you are waiting for Mr.22
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Bello and I wanted to see if there's some --1

do you know when he is coming?  Do you know?2

MR. RENARD:  Well, I just talked3

to him at the beginning of the other case and4

I told him this case was not going to last5

long.  He said that he would be right over.6

CHAIRPERSON MILLER:  Okay, well,7

what is your preference at this point?  Is8

there some aspects of the case you want to --9

you feel comfortable proceeding with?  Here we10

go.  Perfect.  Good morning.  11

MR. RENARD:  I try to clear my12

voice.  Unfortunately, I have a bad one.  13

CHAIRPERSON MILLER:  Mr. Bello, we14

were just talking about you and -- all good15

things, right?  So do you want to introduce16

yourself for the record, please?17

MR. BELLO:  Yes, ma'am.  Madam18

Chair and Board Members, good morning.  My19

name is Toye Bello.  I am here to assist Mr.20

Renard in answering specific zoning questions21

that the Board may have of this application.22
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CHAIRPERSON MILLER:  Okay, and I1

would think then that Ms. Bailey might want to2

swear you in.3

(Witness was sworn.)4

CHAIRPERSON MILLER:  Okay, before5

you jump right in now I think one of the6

questions the Board has -- we just want to7

make sure that we know exactly what relief is8

being requested, that this case has gone9

through a lot of revisions and we want to have10

that clear. 11

MR. BELLO:  I'll try to answer12

that question for you.  Obviously, there is a13

difference in opinion between the Zoning14

Administrator's Office and the Office of15

Planning's position on this application.  Our16

position is that Section 223 covers in17

totality the relief that is necessary for this18

application, because it does encompass all the19

pertinent sections under which the Applicant20

is seeking relief.  21

Well, my understanding here is22



48

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

that there is a revised memorandum.  The1

revision obviously was in conjunction with the2

Office of Planning's position.  Mr. Renard is3

prepared to submit an application that answers4

every relief question that may be necessary in5

this application, including the variance6

requirements.  7

MR. RENARD:  Let me say a few words.8

The initial memorandum from the Office of9

Zoning Administrator was under variance, and10

then revised the drawing considerably with11

historical preservation to get below 7012

percent.  So after this complete revision of13

the drawing and the reduction of the lot14

occupancy, then we had the memorandum from the15

Office of Zoning that found only special16

exceptions.17

And then that prepared my18

statement based on special exception, because19

this is what was found in the memorandum,20

which is attached with my application, that21

memorandum.  So this is based on special22
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application, because at that time the Zoning1

memorandum was only special exception.  2

CHAIRPERSON MILLER:  Is that3

Zoning memorandum attached to a document in4

our record?5

MR. RENARD:  Well, the Zoning6

memorandum attached to the application which7

was filed is only special exceptions.  Then8

that memorandum was revised after I filed the9

document --10

CHAIRPERSON MILLER:  Just so that11

the Board can put its fingers on the12

documents, so your application that you're13

referring to, is that Exhibit No. 38?  Or are14

you referring to a different document?  15

MEMBER MANN:  Madam Chair, I think16

it is 38 and if you'll look on the third page.17

CHAIRPERSON MILLER:  I think I see18

it.  It's the April 11, 2007 memorandum?19

MEMBER MANN:  Yes, that's what I'm20

looking at too.21

CHAIRPERSON MILLER:  So that one,22
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that April 11, 2007 memorandum only says that1

special exception relief is required and then2

there's a later memorandum, dated May 11,3

2007, saying variance relief is also required?4

MR. RENARD:  The one that I filed5

is dated April 11.  Both of them are April 11.6

The one that I filed -- excuse me -- were7

based on special exceptions.  This memorandum8

was revised by the Office of Zoning in9

conjunction with the Office of Planning.  The10

memorandum which is not attached to my file11

here, which has been filed later on, dated May12

8 and May 11, found the combination of special13

exception and variances and the report from14

the Office of Zoning is based on this revised15

memorandum. 16

So that's fine with us.  We go17

along with the new memorandum, revised18

memorandum.  I just wanted to say that my19

package, my filing was done prior to the20

revision of the memorandum from the Office of21

Zoning and the Office of Planning.  But we go22
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along with the new revised memorandum but just1

to say my submission was not based on the2

revised memorandum.  I included the paragraph3

about variance, but I did not develop it since4

I made already in my memorandum for my first5

submission based on variance, so I will add it6

as additional information, additional7

statement of fact, argument as a back up for8

my special exception, because I said oh, okay9

good, I get special exceptions.10

But I had the variance done, so I11

revised it.  I cut it up a little bit and12

packaged it as a backup for special exception.13

But now it become in support of the request14

for relief from the variance.  So there's only15

a few attachments which I did not include in16

this because I was looking for relief under17

variance 18

-- under special exception.  So the documents19

which relate more to variance are part of the20

first application which I submitted in the21

first submission.22
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But very few -- just the1

photographs, I did not put a photograph that2

I put in this package, the photograph that3

relate to special exceptions -- the4

relationship between both properties on each5

side, and I did not add the other photograph6

because it was only three photographs allowed.7

But you know, between one and the other8

package I think that covers all.9

CHAIRPERSON MILLER:  I think what10

you can do at some point is just identify11

those documents.  They're already in our12

files, so if you want us to look at them --13

MR. RENARD:  I'm sorry, I'm a14

little hard of hearing.15

CHAIRPERSON MILLER:  I'm saying16

that in doing your argument today or if this17

is continued, you can identify those documents18

that you would have attached to your revised19

application.  They are already in our file.20

You could just identify them for us.  You21

don't have to do it for us now, but when you22
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get to arguing the variance relief.1

MR. RENARD:  Yes, it's stated in2

the cover letter, which I sent in the letter3

May 4th to the Board.  There is a paragraph4

that --5

CHAIRPERSON MILLER:  Okay, I'm not6

aware that we had a limit on the number of7

photographs or something.  So okay, is it your8

position that you don't think you need the9

variance relief, but you will address it10

because the Office of Planning is saying you11

need it?12

Mr. Bello, how do you want to13

argue 14

--15

MR. BELLO:  You aptly put that,16

ma'am.  He is prepared to present his case,17

argue for variance also, if it is absolutely18

necessary.19

CHAIRPERSON MILLER:  Okay.  I20

don't know about the rest of the Board21

members, but I don't feel that i am ready to22
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rule on that question, because I didn't even1

know it was an issue basically.  So I think we2

could hear it all and then decide.  Okay.  3

MR. RENARD:  I think we should4

just go with the Office of Planning.5

CHAIRPERSON MILLER:  As long as6

you are prepared to address it, then we'll7

hear it all and then we will decide.  8

MR. RENARD:  Madam Chair, Board9

Members, good morning.  My name is Bernard10

Renard, and I reside at 1012 East Capitol11

Street, N.E.  I am the owner of 521, 523 11th12

street.  Subject of BZA Application 17509 set13

for hearing before you this morning.  14

I will be representing myself in15

this case, but let me take the opportunity to16

introduce sitting to my right, Mr. Toye Bello,17

who is here with me as zoning consultant to18

assist my specific zoning question -- specific19

question that the Board member may have or20

require clarification on in the course of the21

presentation of this case before you this22
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morning.1

The application is area variances2

from the strict application of the minimum lot3

dimension area and width requirement of4

paragraph 401.3.  The minimum open and closed5

court with requirement at the maximum lot6

occupancy limitation of paragraph 406.1 and7

403.2 of the zoning regulation.  The8

application further seeks a special exception9

pursuant to paragraph 223 to permit an10

addition to an existing nonconforming11

structure, not meeting the court width12

requirement set for in paragraph 406 and not13

in compliances with the minimum -- with the14

maximum permitted percentage of lot occupancy15

limitation for the underlying zone district.16

The subject property is located17

within the R-4 zone district.  Other than to18

provide a summary and to answer specific19

questions that the Board member may have, I20

would like to stand on the statement of burden21

of proof, dated May 1, 2006, and submitted on22
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the record and as more aptly and succinctly I1

will use the Office of Planning memorandum of2

approval, dated May 2007, as a basis to file3

the subject property complies with the burden4

of proof that permit the Board to grant the5

requested relief from the strict application6

of the zoning regulation.7

The Board will note that whereas8

the Zoning Administrator memorandum dated9

April 11, 2007 subjects the proposal to relief10

only under special exception, pursuant to11

223.1, the Office of Planning's position has12

outlined variances that are also required, but13

the memorandum for the Office of Zoning was14

revised May 8th and May 11th and is in15

concordance with the Office of Planning16

report.17

I have no particular quarrel with18

the Office of Planning's position insofar as19

the subject property meets and complies with20

the test and the criteria of granting a21

special exception and the area variances.22
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As I explained before, my1

memorandum and the exhibit which were filed2

were based solely on the special exception,3

but include also some of the material for the4

argument and statement of fact pertaining to5

the relief under variance which was requested6

by -- in the revised memorandum.7

This application involves what are8

now two single family dwellings, each exist9

with a separate address, 521 and 523 11th10

Street, separated by a common division wall11

for the vertical height, existing on the12

single lot of record and an existing position13

not in compliance with the provision of14

paragraph 3202.3.15

The proposal seeks to correct this16

anomaly by subdividing the subject property17

along the existing location of the common18

division wall, thereby separating the existing19

building on separate and distinct lots.20

Further, an addition is proposed on the 52121

11th Street side to compensate for what22
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constitutes an extremely narrow building, to1

compensate for initial living space.  I may2

add that the addition is also necessary as3

explained in my memorandum in detail because4

half of the building of 521 needs to be5

demolished.  It cannot be simply renovated.6

The rear section is nonconforming.  The7

ceilings are less than seven foot high.  The8

whole floor plan of the existing 521 and 5239

shows that the bathroom is in the back so you10

have to go through the bedroom to go to the11

bathroom.  12

And so the floor plan attests that13

the building cannot be simply renovated which14

will be -- which could be done at a reasonable15

cost.  But in this case, the section of the16

building has to be completely gutted to be17

rebuilt.  And so as explained in detail in the18

request for relief under variance, the19

economics and the architectural consideration20

requires an addition of this size.  It has21

been worked over for the course of two years22



59

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

with the utmost detail, so every change in the1

length or in the width of the building has2

great consequences from the architecture3

objective of the proposal.4

Let me say that I have had to5

comply to housing regulations and I recently6

corrected a number of housing violations and7

the application, as explained in my8

memorandum, the ultimate purpose is to get the9

CFO and then to be in compliance with housing10

and building regulations, which I cannot do by11

simple cosmetic type of renovation.12

I lost where I was now.  So 223,13

special exception, the application meets the14

criteria for granting a special exception at15

223 as follows:  223.1, the proposed16

subdivision and addition combined are two one-17

family dwellings existing as two principal18

structures on one lot of record and will not19

comply with the strict application of20

paragraph 401, 403, 406, and 2001.3.21

As far as paragraph 223.2a, the22
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light and air available to neighboring1

property will not be unduly affected by the2

subdivision of the proposed addition; 525 and3

523 are in single ownership at the moment and4

have a long history of joint and shared court.5

The subdivision merely creates an6

imaginary line which defines -- which defines7

core boundary in the context of its8

definition.  That's a division line which9

proposes basically the one that could have10

been drawn a hundred years ago, if both11

buildings had been subdivided at that time.12

And in the historical research that I made,13

found that when it was a single ownership and14

a large lot, people were a lot like now,15

subdivide the lot.  They will build two16

separate houses on one lot.  17

And the architectural drawing and18

the building themselves show that there were19

two separate buildings, not one building on20

the lot.  There were two separate row houses.21

But the other lots which were subdivided were22
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later on subdivided for sale.  So the lot1

which lacks 15, 16 feet were subdivided into2

separate buildings, but they were for sale or3

for different owners.  So this one was a case4

of one owner who said well, I'm going to build5

two houses on one lot.  And there was no6

regulation to prevent him from doing that or7

any incentive to encourage him to subdivide it8

at that time.  9

So the net change of existing10

light and air is not significant,11

notwithstanding the necessary addition to 52112

11th Street, largely because a good portion of13

the court, the minimum six feet width14

requirement is maintained and the addition15

provides for at its narrowest portion of the16

court that the area which is not nonconforming17

open court, then on the 521, we created a18

closed court which increased the distance to19

over six feet in that area, the second level.20

So the project has been designed21

to maximize the distance between the two22



62

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

adjoining faces of the building walls at the1

mezzanine horizontal plane including the2

strategic installation of skylight.  3

The property adjoining the subject4

property to the north is zoned C2A.  This is5

the building 519, 517 11th Street and the6

photographs show the large closed court which7

-- so the addition is not going to affect the8

light in this property and it's a party wall9

which can be increased.  The property10

adjoining to -- I did not address the concern11

of 525 which is on the other side of 52312

because 523 basically isolates 525 completely13

from the project at 521.  The addition at 52114

is going to be about the same size as 523.  So15

there's basically no impact on 525, as far as16

light or privacy and other concerns.17

Paragraph b.  The privacy of views18

and enjoyment of neighboring property will not19

be unduly compromised.  The argument in20

paragraph a in the subset that is incorporated21

by reference in 521 and 523 11th Street, a22
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history of joint use and enjoyment of the1

existing yard and court dating back prior to2

May 12th, 1958.3

The proposal does not alter4

significant net change in the use and5

enjoyment of the subject property.  In fact,6

the requested subdivision is consistent with7

the intent and purpose of paragraph 3202.3 of8

the zoning regulation in that it seeks to9

isolate each principal building on a separate10

lot of record, thereby improving privacy and11

almost setting back twice the distance of the12

required rear yard in the underlying zone.13

The other neighboring property will retain the14

privacy of use and enjoyment of their property15

without undue compromise.  The rear yard is16

very large and the rear yard of the other17

building on 10th Street are also very long.18

The buildings are very far apart.  19

Paragraph C, the Board will note20

in referring to sheet 4A of the architectural21

plan filed in conjunction with the case, the22
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graphic presentation of area originally1

proposed addition removing response to2

Historic Preservation. Consistently with the3

scale and massing of adjourning property and4

in accordance with the proposed addition, in5

addition to the existing building will not6

substantially visually intrude upon the7

character, scale and pattern of houses along8

the frontage.  9

The drawing shows the area which10

was removed from the original three-story11

addition which is technically allowed in R-4.12

So basically, we kept about one third of the13

volume of the third floor and not as a floor,14

but as a mezzanine.  So it's basically a two-15

story addition with a mezzanine set back 1216

feet from the rear face of the building.  And17

this was after a lot of design revision and18

work with Historical Preservation and we got19

their support with that final submission.20

Please refer to the photograph and21

plans submitted in the record as part and in22
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support of approval under paragraph 223.1

223.3, the proposed lot occupancy2

of the addition to 521 11th Street is3

approximately 66 percent and will not exceed4

the 70 percent and for 523 11th Street it's5

been reduced to 69 percent and the memorandum6

includes a lot of detailed calculations of the7

composition of the space existing demolition,8

supplemental space, supplemental building9

space, compared to land area.  10

And so concerning 223.4, within11

the Board's discretion special treatment in12

the way of design screening exterior or13

interior lighting, etcetera, have been vetted14

in the course of review by the Historical15

Preservation Board review and I'm amenable to16

the Board's view insofar as that it is not in17

conflict.  18

I concur with the recommendation19

contained in page 7 of the OP report.  20

Concerning paragraph 223.5, the21

existing use of two principal buildings will22
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remain one family-unit dwelling as a matter of1

right, use permitted in R-4 District, hence no2

nonconforming use is introduced or expended.3

As explained in detail in the report, the4

building could not be converted into two units5

because of the physical dimension of the6

property.7

Concerning the variance relief,8

insofar as the Board sides with the OP9

position that the outlined area variances are10

required, subject property meets the criteria11

for three-prong test for granting of area12

variance as follows:  one, the subject13

property meets the uniqueness test by reason14

of the unusual size of the lot for its15

underlying R-4 zoned district which condition16

existed at the time of the original deposition17

of the zoning regulation, a 30.75 feet wide18

and 30.75 feet wide and 3,330 square feet of19

lot area of subject lot is consistent with the20

minimum lot area and width requirement of 180021

square and 18 feet of underlying R-4 zone22
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district.1

It is also the largest such lot in2

the surrounding area.  On 11th Street, on 10th3

Street and further, the attached plot shows4

that most properties are 15, 16 feet lots and5

then they're smaller in the area coverage.  So6

the subdivided lot by their width or by their7

area will be -- will exceed most of the8

adjoining area lots or will be similar to9

them.10

Number two, as far as the relief11

under the variance is concerned, the strict12

application of the zoning regulations with13

respect to the minimum requirements for width14

and lot area in the R-4 zone will result in15

exceptional and practical difficulties upon16

the owner and the inability to transfer in fee17

simple each principle structure so located in18

the single lot of record, depriving the owner19

of reasonable economic use of the property.20

The requested area variances are the21

manifestation of the location of the22
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subdivision line that is singularly and1

irrevocably dictated by the location of the2

existing common division wall, a condition3

predating the original adaption of the zoning4

regulation.5

The addition is a matter of6

necessity to modernize and bring into better7

compliance with other municipal codes a8

building which is narrow and impractical9

without such an addition.10

Third test, under the variance11

relief, the area variances can be granted12

without substantial detriment to the public13

good and without substantial impairment to the14

intent and purpose of the zone plan.  The use15

of the building will remain each a single one-16

family dwelling, use permitted as a matter of17

right in the underlying zone.  Zoning, the18

subdivision will correct an anomaly in19

compliance with 3202.3 and each building will20

provide for one of street parking with private21

property boundary.22
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I will be glad to take questions1

from the Board Members.  Thank you very much.2

CHAIRPERSON MILLER:  Thank you.3

Mr. Bello, I was just wondering if you could4

address the variance issue, why you don't5

think variance relief is required.6

MR. BELLO:  Yes, ma'am.  I think7

the intent and purpose of the adoption of8

Section 223 was actually to relieve single-9

family owners and flats in those residential10

zones in which those uses are allowed from the11

burden of trying to meet the test for a12

variance request.13

If you look at 223.1, 223.114

incorporates Section 401, Section 406, Section15

403, and Section 2001.3 which have the16

relevant sections under which the Applicant17

seeks relief.  18

The position of the Office of Planning19

is understandable and I think it's probably20

better applicable to subdivisions involving21

vacant lots.  22
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The subdivision here involves a1

lot that is already improved, albeit with two2

principal structures and the irony of this3

application is that the application actually4

seeks to bring into better compliance the5

requirement of the zoning regulations that6

each principal building be located on a zone7

separate record lot.  And that section8

references section 322.3.9

CHAIRPERSON MILLER:  I guess I10

also in the context of the subdividing, how11

does that fit in the request for the variance12

relief and special exception from the Board13

and then the subdivision?14

Do we give you -- the relief15

happens first or subdivision happens as a16

result of that?  I'm just not clear about that17

process.18

MR. BELLO:  The subdivision here19

is in conjunction with the need to separate20

two principal buildings on their own distinct21

and separate lot.  And that's a condition that22
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pre-dates the zoning regulations.  So in fact,1

the application seeks to bring the property2

into consistency with Section 3202.3 and in3

better compliance with the zoning regulations.4

So I don't think in this instance you can5

separate the need for that subdivision because6

you simply cannot erect two structures on one7

lot today that has a common division wall that8

separates those two buildings for their9

vertical height.10

CHAIRPERSON MILLER:  My question11

really is though is there another authority12

that grants a subdivision or is a subdivision13

granted as an effect of our granting the14

variances and special exceptions?15

Do you understand my question?16

MR. BELLO:  I'm not sure --17

CHAIRPERSON MILLER:  I haven't18

dealt with subdivisions really before.  I19

understand that this whole issue arises out of20

the fact that there are two row dwellings or21

dwellings attached as one it needs to be22
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divided and that you're seeking special1

exception relief and variance relief from the2

Board.  That's what you're seeking, variance3

relief and special exception relief.  When4

does the subdivision actually occur?  Does it5

occur as a result of our granting the relief?6

MR. BELLO:  That's correct.  The7

subdivision will occur as a matter of granting8

of the relief.9

CHAIRPERSON MILLER:  Okay, okay.10

So I'm just wondering if -- and we'll get to11

Office of Planning, but if they're looking at12

this as not a single family dwelling13

originally and that's why they're not applying14

223 originally, at least a part of this.15

MR. BELLO:  There really is no16

other description for the user of these two17

principal structures.  They're indeed single-18

family dwellings and to the extent that you19

can argue that there are two units on one lot,20

then it is a flat by definition, even though21

it's separated vertically and not22
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horizontally.1

So either way you slice it, you2

either have yourself two single-family3

dwellings or one flat.4

CHAIRPERSON MILLER:  Okay, and if5

we look at the variance issue, if we go there,6

it's clear that the uniqueness of these two7

dwellings attached horizontally on a single8

lot.  Do all the -- and it seems like the9

practical difficulties do arise out of that10

and from what I heard was one is economics,11

that they have to be separated in order for12

them to be renovated and sell in this market.13

Okay, that's one.  And number two, it sounds14

like HPRB -- certain requirements that created15

certain relief is needed from us.  Is that16

correct?17

MR. BELLO:  That's not entirely18

correct.19

CHAIRPERSON MILLER:  Okay.20

MR. BELLO:  The subdivision of the21

property itself isolates 521 into its existing22
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narrow shape and the need to demolish a1

portion of the building and add on to it.2

Actually, you can only create a sensible space3

by adding on to the property towards the rear4

of the property.  And the third floor addition5

which the property would have been allowed as6

a matter of right has been reduced in mass7

because of Historic Preservation request.8

So in fact, what you have at this9

point is a two-story with a mezzanine.  A10

mezzanine is not a full floor.11

CHAIRPERSON MILLER:  So in this12

case, the response to HPRB resulted in certain13

changes in the building, but those changes14

didn't create a need for additional variances15

or relief from the Board?16

MR. BELLO:  Not at all.17

CHAIRPERSON MILLER:  Okay.  Any18

other questions from the Board?19

Okay, do you have anything else to20

add at this point, otherwise we'll go on to21

the Office of Planning.22
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MR. RENARD:  Not at this point.1

CHAIRPERSON MILLER:  Thank you.2

Good morning, Mr. Mordfin.3

MR. MORDFIN:  Good morning.  I'm4

Stephen Mordfin with the Office of Planning.5

And this application is in6

conformance with the criteria for a variance7

to Section 401, lot area and lot width and8

that it is unique in that it's developed with9

two separate row houses on only one lot within10

the R-4 district.  Because each row house is11

a separate building, the existing improvements12

cannot be considered a flat.  They also cannot13

be considered semi-detached due to the absence14

of side yards.  The width and area of this one15

lot and location of the existing wall16

separating the row houses makes it impossible17

to subdivide the lot into two conforming lots.18

19

Subdivision of this lot, although20

it will result in the creation of two21

substandard lots is unusual because the two22
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dwellings were constructed as a part of1

adoption of the zoning regulations.  The2

granting of this variance will not3

substantially impair the intent and integrity4

of the zone plan because it will simply allow5

for two row houses to be on their lots within6

the R-4 district as it permits row houses as7

a matter of right.  Therefore, the Office of8

Planning recommends approval of this variance.9

If the Board approves this10

variance to reduce the lot area and the lot11

width for each of the two proposed lots, the12

remainder of this application may then be13

considered.  The variances to increase the lot14

occupancy and to reduce the minimum open court15

area and open court width for 523 11th Street16

are the result of the existing situation.  No17

building additions are proposed for this18

address although the Applicant proposes to19

reduce the size of the existing detached20

garage to 225 square feet, reducing the lot21

occupancy from 72 percent to 69 percent.22
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The unique situation of this case1

is that although no building additions are2

proposed, the property is not in conformance3

with lot occupancy, even though a portion of4

the improvements are proposed to be removed by5

the Applicant.  And it would be a practical6

difficulty to the owner to have to remove7

additional portions of the existing8

improvements to bring the property into9

conformance with either the lot occupancy or10

the open court provisions.  Therefore, the11

Office of Planning recommends approval of12

these two variances.13

The special exception for 521 11th14

Street is in conformance with the criteria15

pursuant to Section 223 because the addition16

is a row house within the R-4 zone district,17

a use that's permitted as a matter of right.18

Light and air and privacy and use of enjoyment19

of neighboring properties will not be unduly20

affected, because the proposed open courts21

will alternate with those at 523 11th Street,22
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and because the rear yard will be in excess of1

the minimum required. 2

The building addition will not3

intrude upon the character and scale and4

pattern of houses as viewed from the alley5

because the design has been approved by HPRB6

and the Applicant has submitted photos and7

drawings as a part of the application.8

Therefore, the Office of Planning9

also recommends approval of the special10

exception for 521 11th Street pursuant to11

Section 223.  And the Office of Planning12

recommends approval of the application of this13

application providing that the existing garage14

at 523 11th Street, S.E. is reduced in size to15

225 square feet as is proposed in the16

application.17

Thank you.18

CHAIRPERSON MILLER:  Okay, I just19

want to make sure I understand the20

relationship between the special exception and21

the variances in this case.  Is it that -- one22
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of the units only needs special exception and1

that's why it doesn't need variance relief or2

is it that something -- by granting variance3

relief to begin with, then the two are4

considered separate and we have a single-5

family or one-family dwelling that we're6

looking at in one of the properties?7

MR. MORDFIN:  The reason we looked8

at it as variances for 523 and as a special9

exception to 521 is at 523 there are no10

building additions proposed.  And section 22311

states in addition to a one-family dwelling or12

flat, there is no building addition proposed.13

So therefore, we view that has to go as a14

variance.  At the other address, there is a15

building addition proposed and therefore we16

felt that that then was in conformance with17

223.18

CHAIRPERSON MILLER:  Thank you19

very much.  Okay.20

In your report on page eight, you21

have a recommendation subject to a condition22
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and I'm wondering what the status of that1

condition is.  It says that the existing2

garage at 523 11th Street is reduced in size3

to 225 square feet as is proposed in the4

application and as requested by the ANC.  I5

assume if it's proposed in the application,6

it's going to happen.  But you want it as a7

specific condition for some reason?8

MR. MORDFIN:  Well, because we're9

reducing -- the Applicant has requested the10

variance and including the reduction of this11

garage which affects the lot occupancy of the12

lot, otherwise if he doesn't reduce it, then13

the lot occupancy becomes 72 percent as14

opposed to the 69 percent that he has15

requested.  So if he doesn't reduce the size16

of the garage, then it will not be in17

conformance with the request.18

Okay, then am I correct that you19

don't need -- I mean that this needs to be20

listed as a condition, but this needs to be21

reflected actually in the plans of the22
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project?1

MR. MORDFIN:  Yes.2

CHAIRPERSON MILLER:  Okay.  Thank3

you.4

COMMISSIONER PARSONS:  Isn't the5

application before us now, 225 square feet?6

MR. MORDFIN:  Yes.7

COMMISSIONER PARSONS:  So there's8

no need for the condition at all.9

CHAIRPERSON MILLER:  Okay, any10

other questions?  Okay, is anybody here from11

the ANC?12

Okay, is there anybody else here13

in the audience who wishes to testify in14

support or opposition of this application?15

Not hearing from anybody, then I16

would just turn to the Applicant for any17

closing remarks.18

MR. RENARD:  If I may add to the -19

- after this discussion.  The garage size was20

reduced to two periods, first to meet  ANC 6B21

suggestion and then second time, to meet the22
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69 percent lot occupancy in two periods, so I1

don't know if I may raise the question that if2

the Board decides that this is not a special3

exception, and a variance, then I have to4

reduce the garage to 225 square feet but just5

keep it to the square footage which was6

initially recommended by ANC 6B for the7

support.8

If it's reduced, the garage a9

second time, to reach 225 square feet, to be10

able to get 69 percent lot occupancy for 523,11

to qualify as a special exception, but if I do12

not qualify as a special exception, if this is13

determined as a variance, then I may not have14

to reduce the garage to 225, but to keep it at15

about 50 feet more which was the size which16

was recommended by ANC 6B.  I don't know17

because the garage is shrinking.18

CHAIRPERSON MILLER:  Okay, from19

what I hear you saying it sounds like because20

it's not considered a special exception, but21

a variance, you don't necessarily need to be22
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under 70 percent lot occupancy and therefore1

you might wish to revise your plan and not2

comply with the condition that the ANC3

requested and that the Office of Planning is4

requesting, that being that it be reduced in5

size to 225 square feet?6

Is that correct?7

MR. RENARD:  I'm not sure.  This8

is not an argument.  I was just like mostly9

raising a question, you know, rather than --10

I do not know.  I reduced the garage a second11

time to reach 69 percent.  Before I was 7112

percent on the ANC 6B.  I have no13

recommendation on this matter.  I don't know.14

It's just been reduced a second time to reach15

69 percent to qualify it as a special16

exception to keep it that way.  Unless it's a17

variance and I would be allowed to keep it to18

the 71 percent, it was before you.  19

In that it would be a variance, we20

would have to -- the Board would have to grant21

or deny it, basically, and we'd have to know22
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what we're granting or denying.1

Mr. Mordfin, do you want to2

comment on that?3

MR. MORDFIN:  I do. 4

CHAIRPERSON MILLER:  You look like5

you do, okay.6

MR. MORDFIN:  There is one other7

variance that will be necessary if the garage8

is not reduced.  The existing garage abuts the9

alley and there's a requirement that the10

garage be set back 15 feet from the center11

line of the alley.  If he increases the size12

of the garage, I don't know what that does to13

his setback requirement, whether or not he14

would need a variance to that provision.15

CHAIRPERSON MILLER:  You're going16

to go with the application as a --17

MR. RENARD:  I'm sorry, I did not18

know that I was stirring something.19

CHAIRPERSON MILLER:  Okay,20

whenever you make a change.21

MR. RENARD:  One thing that I may22
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want to bright to light is that the basement1

floor level it's subject to all kind of2

feasibility study and I'd like to have the3

Board, if possible, to approve the project as4

designed with the basement level if it's5

feasible, that's something that -- I stated6

that in my written memorandum.7

The drawings shows the basement8

level, but we have not done any feasibility9

studies, such as soil tests, foundation of the10

neighboring building and so of course I'd like11

to do the basement, but only at my option, if12

the feasibility studies are favorable.13

Could end up into impossibility of14

building the things for technical reason.15

CHAIRPERSON MILLER:  The drawings16

showing a basement level, but you're not sure17

whether or not you're really going to do that,18

depending on feasibility later on.19

We often grant zoning approval20

with flexibility provided.  It doesn't affect21

the zoning relief that's being granted in the22
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case.  I don't think it does.  1

Do my Board Members, Office of2

Planning have a comment on that?  I don't3

think it does as a basement.4

MR. MORDFIN:  The basement,5

there's no --6

CHAIRPERSON MILLER:  Lot7

occupancy.8

MR. MORDFIN:  And there's no FAR9

in the R-4 District.10

CHAIRPERSON MILLER:  Okay.  Where11

did you request that?  It's in your revised12

letter to the Board or Exhibit 38?  Where did13

you request that flexibility?  Is it in here?14

Did you say you requested the15

flexibility in your papers as well?16

MR. RENARD:  Yes, I did state that17

in the memorandum that the approval of the18

Board would allow to build the basement level19

on an optional basis provided that the20

feasibility study which I will do later on, if21

it's approved allow me to do it.  The soil22
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problem is the depth of foundation of the1

neighboring buildings.  There's a number of2

engineering studies which have to be done and3

which will determine the cost of the project4

and basically the economic feasibility or5

technical feasibility of doing the basement,6

it may be prohibitive.  It may not.  I don't7

know yet.8

CHAIRPERSON MILLER:  Okay,9

anything else?10

MR. RENARD:  No,  I'm ready for11

the closing statement.12

MR. BELLO:  If I may just address13

the issue of the plans.  Section 3125.714

actually mandates that an approved plans in15

the BZA order that the Applicant must16

construct according to those plans.  17

In the interest of that18

flexibility in the event that the Zoning19

Administrator sees different I think it's20

probably prudent to grant him the flexibility21

of not having to construct the basement.22
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CHAIRPERSON MILLER:  Right.  Okay.1

Anything else?2

(Pause.)3

CHAIRPERSON MILLER:  Is the Board4

ready to deliberate on this one today?  It's5

12 o'clock.  We don't have any other cases on6

the agenda.  7

We don't need the record open for8

any other information.  So I'm ready to go9

forward if other people are ready to go10

forward.11

(Pause.)12

I think we can discuss this one13

under motion and I would move to grant special14

exception pursuant to section 223.1 to permit15

an addition to an existing single-family16

dwelling, not in compliance with maximum17

allowed lot occupancy under Section 403.1, not18

in compliance with the minimum closed court19

area under Section 406.1 for a single-family20

row dwelling structured in the R-4 residential21

district and for a variance from the minimum22
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lot area and lot width requirements in Section1

401.3 for a single-family row dwelling2

structure in the R-4 residential zone district3

and this is for application 17509 of Bernard4

L. Renard. 5

And I was reading from the6

memorandum with respect to the relief of the7

Zoning Administrator, dated May 11th.8

Is there a second?9

COMMISSIONER PARSONS:  I'll second10

that with the understanding that the11

flexibility requested is included.12

CHAIRPERSON MILLER:  Absolutely,13

yes.  I was going to add that later, after14

discussion, but yes, I think that we should15

specifically state that there be flexibility16

given with respect to the construction of the17

basement.18

This application has been a long19

time in coming.  I think Mr. Renard has done20

an extensive amount of work with HPRB and the21

community and I think that Mordfin made a very22
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good explanation as to why we need to grant1

both a variance and a special exception in2

this case.  3

With respect to one of the properties,4

there is no addition being proposed and 2235

applies to additions.  So I think that the6

variance really is appropriate.7

If we look at the variance relief8

generally, this case is an anomaly.  I haven't9

seen one like it in the four years that I've10

been here where there have been single-family11

dwellings attached on one lot of record and12

the practical difficulties that Mr. Renard is13

experiencing would go to any property owner14

and he is the owner and they arise15

specifically out of this situation that they16

can't be marketed and renovated without17

separating them and the separation that he's18

doing is the logical separation that could19

have been done years ago.  It's where the20

common division walls are.  And then some of21

the work has been in response to HPRB,22
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although that's not driving the relief.  It is1

showing that he is renovating these properties2

in compliance with Historic Preservation3

regulations, as well as other regulations.4

There's been no adverse impact5

shown on the other properties, relating to6

property being improved.  We can get into the7

special exception analysis which also very8

much goes into no adverse impacts on9

neighboring properties.  The ANC is in10

support.  We had one letter expressing11

concerns about the property about the addition12

and I think they're very well addressed in the13

Office of Planning's report.14

There's no way that a subdivision,15

there's no way that these properties could16

comply with lot occupancy in other -- some of17

these other requirements because they're too18

narrow when they're separated.  19

Office of Planning has done an20

extremely thorough job.  I'm not sure that I21

want to necessarily repeat everything they22
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said, but with respect to impact on other1

properties, they do address the privacy of use2

and enjoyment of neighboring properties and3

talk about how the courts are designed to4

alternate with existing open courts and5

maximize the privacy of use and enjoyment for6

the properties.  And in fact, the rear yard7

that's proposed is a 37.4 foot rear yard and8

that's in excess of the minimum 20 feet9

required.10

The building is visible from a11

public alley, but its appearance and design12

was approved by HPRB.  What else do we need to13

say?  It's not inconsistent with the14

comprehensive plan.  It's not introducing a15

nonconforming use.  16

In addition to ANC-6B supporting17

the application, the Capitol Hill Restoration18

Society is also supporting the application. 19

And we talked about the garage and20

that's going to be as plans, reduce it to 22521

square feet.  And that's -- meets the request22
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of ANC and also Office of Planning.1

Does anybody else have any2

comments on this application further?3

Okay, I know it's been a long time4

coming, Mr. Renard and you did a great job in5

pulling all of this together.  And we wish you6

look.7

So we should vote on this first8

though, don't you think?  If there aren't any9

other comments, all those in favor, say aye.10

(Chorus of ayes.)11

All those opposed?  All those12

abstaining?13

Would you like to call the vote,14

Ms. Bailey?15

MS. BAILEY:  Sure, Madam Chair.16

The vote is recorded as five, zero, zero to17

approve the application.  The motion was made18

by Ms. Miller, seconded by Mr. Parsons; Mr.19

Mann, Mr. Etherley, and Mr. Loud support the20

motion.21

Are we doing a summary order,22
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madam Chair?1

CHAIRPERSON MILLER:  Yes, we have2

no parties in opposition and I see now reason3

why we shouldn't waive our rules and4

regulations and issue a summary order.5

MS. BAILEY:  Thank you.6

CHAIRPERSON MILLER:  Thank you.7

Thank you very much.8

Ms. Bailey, do we have any other9

items on the agenda?10

MS. BAILEY:  Not for the morning.11

CHAIRPERSON MILLER:  Okay, this12

meeting is adjourned.13

(Whereupon, at 12:06 p.m., the14

above-entitled matter went off the record and15

went back on the record at 1:20 p.m.)16

CHAIRPERSON MILLER:  I see we have17

a full house.  Good afternoon, ladies and18

gentlemen.  This is the May 22nd, 200719

afternoon public hearing of the Board of20

Zoning Adjustment of the District of Columbia.21

My name is Ruthanne Miller.  I'm22
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Chairperson of the BZA.  Joining me today are1

Vice Chair Mr. Curtis Etherly to my right and2

Mr. John Parsons representing the Zoning3

Commission to his right.  To my left is Mr.4

Marc Loud, a mayoral appointee; Mr. John Mann5

representing NCPC, and with us from the Office6

of Zoning is Mr. Cliff Moy and Office of7

Attorney General Mary Nagelhout, and Beverly8

Bailey with the Office of Zoning.9

Copies of today's hearing agenda10

are available to you and are located to my11

left in the wall bin near the door.12

Please be advised that this13

proceeding is being recorded by a court14

reporter and is also Webcast live.15

Accordingly, we must ask you to refrain from16

any disruptive noises or actions in the17

hearing room.18

When presenting information to the19

Board, please turn on and speak into the20

microphone first stating your name and home21

address.  When you are finished speaking,22
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please turn your microphone off so that your1

microphone is no longer picking up sound or2

background noise.3

All persons planning to testify4

either in favor or in opposition are to fill5

out two witness cards.  These cards are6

located to my left on the table near the bin7

near the door and on the witness table.8

Upon coming forward to speak to9

the Board, please give both cards to the10

reporter sitting to my right.  11

The order of procedure for special12

exceptions and variances is:13

One, statement and witnesses of14

the Applicant;15

Two, government reports, including16

Office of Planning, Department of Public17

Works, DDOT, et cetera; 18

Three, report of the Advisory19

Neighborhood Commission;20

Four, parties or persons in21

support;22
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Five, parties or persons in1

opposition;2

Six, closing remarks by the3

Applicant.4

Pursuant to Sections 3117.4 and5

3117.5, the following time constraints may be6

maintained.  The Applicant, Appellant, persons7

and parties, except an ANC, in support,8

including witnesses, 60 minutes collectively.9

Appellee persons and parties,10

except an ANC, in opposition, including11

witnesses, 60 minutes collectively.12

Individuals, three minutes.13

These time constraints do not14

include cross examination and/or questions15

from the Board.  Cross examination of16

witnesses is permitted by the Applicant or17

parties.18

The ANC within which the property19

is located is automatically a party in a20

special exception or variance case.  21

Nothing prohibits the Board from22
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placing reasonable restrictions on cross1

examination, including time limits and2

limitations on the scope of cross examination.3

The record will be closed at the4

conclusion of each case, except for any5

materials specifically requested by the Board.6

The Board and the staff will specify at the7

end of the hearing exactly what is expected8

and the date when the persons must submit the9

evidence to the Office of Zoning. 10

After the record is closed, no11

other information will be accepted by the12

Board.13

The Sunshine Act requires that the14

public hearing on each case be held in the15

open before the public.  The Board may,16

consistent with its rules of procedure and the17

Sunshine Act, enter executive session during18

or after the public hearing on a case for19

purposes of reviewing the record or20

deliberating on the case.21

The decision of the Board in these22
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contested cases must be based exclusively on1

the public record.  To avoid any appearance to2

the contrary, the Board requests that persons3

present not engage the members of the Board in4

conversation.5

Please turn off all beepers and6

cell phones at this time so as not to disrupt7

these proceedings.8

The Board will make every effort9

to conclude the public hearing as near as10

possible to 6:00 p.m.  If the afternoon cases11

are not completed at 6:00 p.m., the Board will12

assess whether it can complete the pending13

case or cases remaining on the agenda.14

At this time the Board will hear15

any preliminary matters. Preliminary matters16

are those that relate to whether a case will17

or should be heard today, such as requests for18

postponement, continuance or withdrawal, or19

whether proper and adequate notice of the20

hearing has been given.21

If you are not prepared to go22
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forward with the case today or if you believe1

that the Board should not proceed, now is the2

time to raise such a matter.3

Does the staff have any4

preliminary matters?5

MS. BAILEY:  Madam Chair, members6

of the Board, to everyone good afternoon.7

There is a matter concerning adequate notice8

for one of the cases this afternoon, but it's9

probably best taken up when the case is10

called, Madam Chair.11

CHAIRPERSON MILLER:  I would12

agree.  Okay.  In which case, would all13

individuals wishing to testify today please14

rise to take the oath?15

MS. BAILEY:  Would you please16

raise your right hand?17

(Whereupon, the witnesses were18

duly sworn.)19

MS. BAILEY:  Thank you.20

CHAIRPERSON MILLER:  Ms. Bailey,21

would you call the first case, please?22
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MS. BAILEY:  Sure, Madam Chair,1

and that is Application No. 17613 of Sonja2

Sweek, pursuant to 11 DCR 3104.1, for a3

special exception to establish a child4

development center that's for 100 children and5

18 staff, under Section 205.  The property is6

zoned R-4, and it is located at 1359 C Street,7

S.E., Square South 1039, Lot 801.8

Madam Chair, there are three9

requests for party status, and in addition to10

that, as I have indicated earlier, the record11

does reflect that there is some concern12

whether the property was properly advertised13

for the relief as I discussed.14

CHAIRPERSON MILLER:  Are you the15

Applicant in this case?16

MS. SWEEK:  Yes.17

CHAIRPERSON MILLER:  Could you18

identify yourself for the record, please?19

MS. SWEEK:  My name is Sonja20

Sweek.21

CHAIRPERSON MILLER:  And give your22
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address as well.1

MS. SWEEK:  Home address is 5152

Seventh Street, S.E., Washington, D.C.  20003.3

CHAIRPERSON MILLER:  And are you4

aware that there's any question with respect5

to notice in this case?6

MS. SWEEK:  No.7

CHAIRPERSON MILLER:  Ms. Bailey,8

could you elaborate a little further if9

there's a concern here?10

MS. BAILEY:  The Office of11

Planning has indicated that relief is required12

from the off-street parking requirements that13

Section 2101.1 and also from the14

nonconformance structural provisions.  That's15

Section 2001.3.16

And of course, that is in addition17

to what was advertised.18

CHAIRPERSON MILLER:  Oh, I see.19

Okay.  So the application was advertised, but20

the Office of Planning believes that more21

relief is required.22
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MS. BAILEY:  Exactly.1

CHAIRPERSON MILLER:  Okay, and Mr.2

Parker is here with the Office of Planning.3

This isn't an issue though that there would be4

any reason why we couldn't go forward today;5

is that correct?6

MR. PARKER:  I don't believe so.7

CHAIRPERSON MILLER:  Okay.  It's8

the same property.  It's the same application.9

MR. PARKER:  Agreed.10

CHAIRPERSON MILLER:  Okay.  Is the11

ANC here in this case?  Do you want to come12

forward since you're a party as well?13

Could you introduce yourself for14

the record, please?15

MR. GLICK:  Sure.  Good afternoon,16

Board members.  My name is Neil Glick, ANC17

Commissioner 6B-08, representing ANC-6B.18

Would you like which address,19

home?  Not important?20

CHAIRPERSON MILLER:  Your home21

address is what the regs. say.22
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MR. GLICK:  1515 Massachusetts1

Avenue, S.E., D.C.  20003.2

CHAIRPERSON MILLER:  Okay.  Thank3

you.4

Now, as Ms. Bailey stated, we have5

three requests for party status, and I'm going6

to ask if those applicant are here.  One is7

identified as the Neighbors of 14th and C8

Street, S.E., Block 1410 C Street.  Are they9

here?  Anybody here from that party?10

Could you come forward to the11

table and introduce yourself as well?12

MS. RILEY:  Kathleen Riley at 141013

C Street, S.E.14

CHAIRPERSON MILLER:  I'm sorry.  I15

missed your name.16

MS. RILEY:  Kathleen Riley.17

CHAIRPERSON MILLER:  Kathleen18

Riley.19

MS. RILEY:  1410 C Street, S.E.,20

Washington, D.C.  20003.21

CHAIRPERSON MILLER:  Thank you.22
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Is someone here from Kentucky1

Courts Condominium Association Board?2

MR. KULBASKI:  Yes.3

CHAIRPERSON MILLER:  Could you4

come forward also, please?5

MR. KULBASKI:  My name is Frank6

Kulbaski.  My address is 1352 C Street, S.E.7

I've filed a personal party application, and8

I'm also an attorney who is here to represent9

the Board Association of the Kentucky Courts10

Condominium Association.11

And if I may in the interest of12

efficiency say that all three applicants for13

party status are organized and have a unified14

presentation.15

CHAIRPERSON MILLER:  Okay.  Is it16

possible to be one party or is there some17

reason why you are three different parties?18

MR. KULBASKI:  It is possible to19

be one party.20

CHAIRPERSON MILLER:  Okay.21

MR. KULBASKI:  We applied because22
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we are new to this process.1

CHAIRPERSON MILLER:  Right.2

MR. KULBASKI:  And we wanted to3

insure that somebody got party status, but4

we're more than happy to proceed as one party.5

CHAIRPERSON MILLER:  Okay.6

Because the impact is the same and the7

interests are the same?8

MR. KULBASKI:  That's correct.9

CHAIRPERSON MILLER:  And you're10

all affected uniquely from the general public11

in the same way?12

MR. KULBASKI:  Correct.13

CHAIRPERSON MILLER:  And can you14

just identify that for us?15

You're an attorney representing16

everyone in this case then?  I mean, Ms.17

Riley, for instance, can he speak for you at18

this point?19

MS. RILEY:  Yes, the neighborhood20

party status under 14th and C Street will21

defer to the Kentucky Courts party status.22
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CHAIRPERSON MILLER:  Okay.1

MS. RILEY:  Because the2

implementation is exactly the same.3

CHAIRPERSON MILLER:  Okay.  Okay.4

So then we're just dealing with one party at5

this point.  I don't know what you're going to6

be called at this point, but can you just7

articulate for us how you are all then8

uniquely impacted differently from the public?9

MR. KULBASKI:  Certainly.  Our10

residences are the closest to the property at11

issue.  In addition, the Kentucky Courts12

development has a driveway that is across the13

street from the building at issue,14

approximately two car lengths down, and we15

believe that if the applicant is granted, we16

will be adversely affected by our ability to17

use a driveway.18

MR. GLICK:  Madam Chair.  Right19

here in the front.20

CHAIRPERSON MILLER:  Yes, I'm21

sorry.  Go ahead.22
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MR. GLICK:  ANC-6B did not vote to1

officially become party to this, but the2

grievances are the same.  So I just want to3

just state --4

CHAIRPERSON MILLER:  Okay.  The5

ANC is a party --6

MR. GLICK:  We're parties.7

CHAIRPERSON MILLER:  -- as of8

right because it's in your proceeding.9

Whether or not your ANC took a position on10

this application --11

MR. GLICK:  We did take a12

position.13

CHAIRPERSON MILLER:  Oh, you did.14

Okay.15

MR. GLICK:  We took a position.16

However, if you're saying that the three --17

you're putting us in with the three --18

CHAIRPERSON MILLER:  No.19

MR. GLICK:  Oh, okay.  Great.20

Sorry about that. My mistake.21

CHAIRPERSON MILLER:  That's okay.22
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You can coordinate with them, but you're1

automatically a party under our regulations.2

MR. GLICK:  Okay, great.  Thank3

you.4

CHAIRPERSON MILLER:  But they have5

to meet a standard.6

Any questions from the Board?7

(No response.)8

CHAIRPERSON MILLER:  It is our9

consensus then to admit party status to the10

Applicant?11

Okay, yes.  We are convinced that12

you are affected differently from the general13

public and are entitled to party status under14

the regs.  So I don't know what we should call15

you though.  I mean, you are three different16

entities and now you're one.  Do you want to17

pick a name?18

MR. KULBASKI:  The C Street19

Neighborhood.20

CHAIRPERSON MILLER:  C Street21

Neighborhood?  Okay.22



110

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

Does the Applicant have any1

objection to admitting the C Street2

Neighborhood as a party in this case?  Do you3

understand?4

MS. SWEEK:  I object to the name5

because I have signatures on a petition from6

the very neighborhood within the 200 foot7

radius of people who are in support of my8

project.  So I think that's too general.  I9

think maybe the name ought to be related to10

Kentucky Courts.11

MR. KULBASKI:  We would be have to12

go under the name of the C Street Opponents.13

CHAIRPERSON MILLER:  Okay, fine.14

It's really not something that the Board would15

actually decide what their name is, but I16

understand, and I think that he is responding17

to your concern about any confusion in this18

case as to who the party is.19

So okay.  Then it will be known as20

the C Street Opponents.  21

Does the ANC have an objection as22
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a party?1

Okay.  Not hearing any, then I2

think that it is the consensus of the Board to3

admit C Street Opponents as a party in the4

case, and that means that they will have the5

same opportunity rights to put on witnesses6

and to cross examine and to file papers in7

this case as any other party, that being the8

Applicant and the ANC.9

All right.  At this point then I10

think that does it with our preliminary11

matters, and we can move on to the Applicant12

at the first one to present your case.13

There's room at the table.  If you want to14

stay, you can stay.  If you want to move back,15

it's up to you.16

What's going to happen now is the17

Applicant is going to make her presentation18

and the Board may have questions, and then19

you'll have an opportunity to cross examine,20

those who are parties, and it would -- what's21

your name again?  I'm sorry.22
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MR. KULBASKI:  It's Frank1

Kulbaski.2

CHAIRPERSON MILLER:  Frank3

Kulbaski.  Now that you're one party,4

basically only one person would be cross5

examining, and that would be you.6

MR. KULBASKI:  That's correct.7

CHAIRPERSON MILLER:  Okay.  So8

that's where we are.9

MS. BAILEY:  Madam Chair, I just10

wanted to bring to the Board's attention that11

this document is from Mr. Kulbaski.  That was12

one of this action.13

Actually there's --14

CHAIRPERSON MILLER:  Okay.  We did15

get some late filings this afternoon, and the16

Board just is seeing the document that Ms.17

Bailey is referring to.  It was just on the18

dias for us.  So we haven't had an opportunity19

to really read it yet.20

Okay.  Thank you.  Does it have an21

exhibit number yet, Ms. Bailey?22
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MS. BAILEY:  No, Madam Chair, not1

as yet.  I can give it one if you would like.2

CHAIRPERSON MILLER:  Okay.3

MS. BAILEY:  But it hasn't gotten4

one yet.5

CHAIRPERSON MILLER:  What we're6

referring to is a document that has a photo on7

the top.8

Okay.  We're ready to proceed9

then.10

MS. SWEEK:  Okay.  Good afternoon,11

Board.  Again, my name is Sonja Sweek.  I am12

the Applicant.  I will be the general manager13

of any construction that takes place on this14

site.  I will be the half owner of the15

facility, and I will be the director of the16

facility.17

And because I am going to be18

wearing so many hats, I wanted to talk to you19

a little bit about my personal background20

because I think it's important for you to know21

that I am very well qualified to take on all22
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of these roles.1

I'm a mom of four kids, three of2

whom are adopted internationally, and I'm the3

grandmother of three, and that's where the4

word "Nana" comes from for "Nana's Place."5

I have a Master's degree in6

education from the University of Oregon with7

a special emphasis on curriculum design and8

instruction.  I have completed the D.C.9

government day care provider course, and if10

you look in the special supplement packet that11

I gave you, it's on page 71, my certificate.12

I worked as a counselor at Job13

Corps.  I worked social work many years.  I14

had a group home for troubled teenagers.  I15

worked on two Indian reservations in the west.16

I was an adoption case worker.  I've been in17

construction management.  I have completely18

renovated four houses historically correctly19

on the Hill, have lived on the Hill for seven20

years.21

And then finally, I was a Foreign22
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Service officer, and I retired from there1

honorably having one nine awards during my2

career.3

I have a partner.  He's a silent4

partner.  His name is Dr. Rex Wong, and he is5

a very successful, one of the most successful6

dentists in town, and his practice is in7

Dupont Circle.  He is the father of two.8

I also want to talk to you about9

the building.  The building was built in 1908,10

and it has way back in the past, it has had a11

history of a street side commercial use.  It12

has been an ice cream store.  It has been a13

print shop.  It is currently a four-unit14

apartment building with a certificate of15

occupancy.16

I bought the building in January17

of 2005.  When I bought the building, it was18

a troubled building on a troubled corner.19

There were drug addicts living in the20

building.  I had one living in the basement,21

and he was using the sump pump hole down there22
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as a toilet.  He had cushions and blankets.1

He was very well settled in.2

And then there was drug use and3

drug dealing going on out of one of the4

apartment units, and there were cars pulling5

up on the corner to buy drugs.6

The woman who was propping open7

the door for the guy that was living in the8

basement, I paid her out of her last ten9

months of her lease to get her out of the10

building and paid her moving expenses.  So I11

really did work hard to clean up that corner.12

I have invested $268,000 in the13

building so far with the renovation of one of14

the units.  I've added that new balcony that15

you see there.  I had to tear down the old16

bump-outs because they were very poorly built.17

I have landscaped, painted, and so far, as I18

say, a $268,000 investment.19

All of the work was done under20

permit.  I really had the corner well cleaned21

up before the new Kentucky Courts across the22
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street were even finished. 1

Any additional work on the2

building will be done by an architectural3

firm, designed by an architectural firm called4

Blue Room Design Studio, and in my original5

packet that I submitted to you there was a6

large presentation in there that they drew up.7

I have two structural engineers:8

Keith Elder and also Anthony Curry, who are9

certified and licensed in the District.10

They've been through the building top to11

bottom.  So when it comes to the third floor,12

I already have plans, and they have all been13

stamped by a structural engineer as far as14

that goes, and any work will be overseen by15

me, but will be done by a local contractor.16

The third floor was always in the17

plan.  In this presentation, which is the18

first one that I made to you, I've since also19

given you a supplemental packet.  There was a20

sketch on page A-7.  That sketch just like21

that was on page A-7.  So that showed the22
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architect's rendition of what the rooftop1

addition would look like.2

There were floor plans on page A-3

14, a roof plan on page A-15, and an elevation4

on page A-16.  So there were four pages in5

total.  So there should have been no surprises6

about the fact that there was a third floor7

contemplated.8

Any future construction would be9

at roof level for the third floor or inside10

only, of course, all under permit, of course,11

and the only outside work that I envision12

would be to replace the fire stairs at the end13

of the building because they're not adequate,14

and they're not up to code.15

If you look at the picture,16

they're on the left-hand end of the building.17

CHAIRPERSON MILLER:  Can I ask you18

did you do a third floor already or you're19

contemplating?20

MS. SWEEK:  No, I'm contemplating.21

CHAIRPERSON MILLER:  So that is22
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another external change you're going to do.1

MS. SWEEK:  Yes, but construction2

would all take place up there.  There3

shouldn't be any impact on the neighborhood is4

what I'm trying to say.5

CHAIRPERSON MILLER:  Okay.  I just6

wanted to make sure because I also want to7

just bring your attention to regulations that8

we have to consider as the Zoning Board --9

MS. SWEEK:  Right.10

CHAIRPERSON MILLER:  -- not as11

DCRA with construction, things like that.  And12

one is your use and compliance with Section13

205 of our regs., which the Office of Planning14

has gone through in their report.15

Do you have a copy of their16

report?17

MS. SWEEK:  Yes, I do.18

CHAIRPERSON MILLER:  Okay.  Good.19

And then Office of Planning, we20

were talking about earlier, was suggesting21

that you may need additional relief other than22
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what you've asked for, and I believe that one1

of that is the addition to a non-conforming2

structure, since this is presently a non-3

conforming structure.4

MS. SWEEK:  Let me tell you how5

this third floor ended up in my plans.  She's6

gone now, but I talked to Faye in DCRA, and7

the advice she gave me, which Planning does8

not agree with, I understand that now, but I9

do need the third floor in order to make the10

whole thing work for me economically, and for11

other reasons which I'll go into.12

But she said that as long as the13

third floor -- she told me as long as the14

third floor didn't exceed 60 percent of the15

log size by right, since it was under 50 feet,16

that I could do a third floor.17

So based on that assurance from18

her, that's why it ended up in my plans, but19

since then, of course, Planning has seen it in20

a different way, but I still would like to21

pursue it.  I need to pursue it in order for22
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this to work.1

CHAIRPERSON MILLER:  Well, I don't2

think Office of Planning is saying you can't3

pursue it, but you may have to meet other4

standards.5

MS. SWEEK:  Right.6

CHAIRPERSON MILLER:  If we could7

perhaps focus at least to begin with on the8

child care center.9

MS. SWEEK:  Yes.10

CHAIRPERSON MILLER:  I mean now11

that you've given us somewhat of a background,12

the Board just looking at your filing has some13

very basic questions to begin with that we14

look at when we evaluate a child development15

center, and basically, you know, first of all,16

I know that this is one of the issues, is the17

number of children that you're proposing.  I18

would like to know -- I know you're proposing19

100.  We want to know the ages of the children20

and why that number.21

MS. SWEEK:  Okay.  That's my next22
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point.1

CHAIRPERSON MILLER:  Good.  Go2

ahead.3

MS. SWEEK:  I was just getting to4

that.  Okay.5

Another piece of advice that I got6

from DCRA was when you choose your numbers,7

take the crude square footage and, knowing8

that it's 35 square feet per child and 459

square feet per infant, to go ahead and do the10

maximum because -- ask for the maximum because11

you can always come down, but if for some12

reason the Department of Health comes in and13

measures and says you can go up, then you'll14

have to come back here.15

So I did.  I took the crude16

footage of the building plus the roof addition17

and said 100.  However, I have now taken my18

architectural plans.  I have re-measured, and19

I know I have to subtract for stairwells and20

for closets and bathrooms and all of that.21

Plus I am planning on having as many slots for22



123

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

infants as possible.1

I have now drastically reduced the2

number, and I am asking for 68.3

CHAIRPERSON MILLER:  Now, can you4

divide that between --5

MS. SWEEK:  Yes, 13 infants, 136

infants and the rest children.7

CHAIRPERSON MILLER:  Okay.  8

MS. SWEEK:  So I'm asking for 68,9

but because there would be more infants, they10

would require three more staff because, as you11

know, the ratio is two to four.  But I still -12

- and I'll get into this later -- I still am13

within the guidelines for parking for14

employees even at 21.15

CHAIRPERSON MILLER:  Okay.  So16

you're requesting 68 and 21.17

MS. SWEEK:  Right.18

CHAIRPERSON MILLER:  Thirteen19

infants, 55 children.  What would the age of20

the children be?21

MS. SWEEK:  That's 2.5 to, say,22
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eight.  So we could take after school children1

if necessary, but I wouldn't want to go above2

age eight.3

CHAIRPERSON MILLER:  Okay.  Two,4

point, five to eight, and the infants?5

MS. SWEEK:  They're from six weeks6

to 2.5.7

CHAIRPERSON MILLER:  Okay, and8

total staff now is 21?9

MS. SWEEK:  Staff total includes10

admin. staff.  So there would be two admin.11

staff.12

CHAIRPERSON MILLER:  Two admin.13

staff within the 21?14

MS. SWEEK:  Un-huh.15

CHAIRPERSON MILLER:  Okay.  Do you16

have hours of operation?17

MS. SWEEK:  Core hours would be18

7:00 a.m. to 7:00 p.m., but I may close19

earlier than that in the evening because I20

doubt that children -- it wouldn't be worth21

keeping staff until seven if most people can22
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be picked up by six or 6:30.  But it would1

start at even in the morning.2

CHAIRPERSON MILLER:  Is that3

Monday through Friday?4

MS. SWEEK:  Monday through Friday.5

No weekend or evening care.6

CHAIRPERSON MILLER:  Okay.7

MS. SWEEK:  Okay.  I know that8

some of the -- so that is a reduction of9

almost a third.  So I do hope that that will10

relieve some neighborhood concerns about11

numbers, and I am only three blocks from the12

Potomac Metro.  So I'm assuming that not all13

parents will come in cards, and there will be14

some who will be dropping their kids off on15

the way to work.  So I'm not anticipating if16

there's 68 kids there's going to be 68 cars.17

So I would guess maybe half that18

many cars.  I'm guessing.19

Another neighborhood concern, and20

let me put up one more chart.  21

CHAIRPERSON MILLER:  I think there22
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is a movable microphone.  They're going to get1

that.2

(Pause in proceedings.)3

MS. SWEEK:  All right.  I know4

that there is neighborhood concern about the5

movement of fire trucks in the area.  This is6

the property in question.  Fourteenth Street7

is one way this way.  Fifteenth Street is one8

way this way.  Here is the firehouse.  This is9

a long block here across the front of Payne10

Elementary School, and I have some other11

designations I'll go into later.12

But I also went to talk to the13

Fire Chief.  There are five battalion chiefs,14

and I talked to a Chief Ridgeway, and he said15

the majority of their runs are actually in the16

late morning and early evening.  He said if I17

have a prime time dropoff time, which I18

believe that dropoff time will be the peak19

time because people typically come staggered20

to pick their children up.  So dropoff time,21

I'm anticipating between seven and 8:00 a.m.22
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But he told me that there would be one or1

possibly  two runs during my peak hours.2

I asked him if he could tell me3

if, in coming out of the fire station, if they4

turned left or if they turned right in the5

history of their log, and he said, no, he6

couldn't tell me that.7

I asked him how many of them were8

going to Safeway to pick up sandwiches as they9

do with their trucks at least once a day.  He10

couldn't tell me that, but he did say a lot of11

them were not fire trucks at all but were just12

medical runs with just an ambulance.13

He did say that -- and he14

volunteered this -- that they are aware of15

parent dropoff at Payne School, and they do16

take that into account.  So that was what I17

heard from Battalion Chief Ridgeway when I18

talked to him.19

As long as I have this chart out,20

I want to talk to you also about the other day21

care center that is within 1,000 feet, and22
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this is this one right here, the Board of1

Child Care, and then there is this long block2

across Payne School, and then this is my3

building.4

Fifteenth Street is one way this5

way, and 14th Street is one way this way.  I6

don't really see how any parking or parent7

dropoff issues here would affect anything8

that's going on over here.  That has yet to be9

proven to me because this is the same as my10

facility.  Parents will drop off and go to11

work, just as they do here.12

So as far as day care in Payne13

School itself, there is a child care program14

there. It's on  a sliding scale, which means15

that probably if you are a typically16

professional working couple on Capitol Hill17

you probably wouldn't qualify, and it's full18

and has a waiting list, and it has 20 kids,19

and it has been operating there for about 2020

years.21

I had a talk with the principal,22
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Dennis Holmesly (phonetic), and I was over1

there before I even went to Mr. Holmesly to2

ask about parking spaces for my staff, which3

I now have secured in the Payne parking lot.4

I counted the empty spaces myself on a regular5

school day afternoon when the day care center6

was in session that is within the school, and7

there were 35 empty spaces, 35.  The school,8

you have to understand, used to be over 6009

and now it has 240 kids.  So consequently10

there is a lot of empty parking places.11

I'm going to talk some more about12

that chart in a minute.13

There's also, I know, some concern14

about condos that are going in on 15th Street,15

and I also fail to see how parking around16

those condos is my responsibility over on 14th17

Street.  I don't understand why those condo18

developers are not responsible for meeting the19

parking regulations of the city themselves,20

and why that should have an impact on me a21

block away I don't understand, but I know that22
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that's been a neighborhood concern, is the1

impact of the parking for those condos.2

I actually attended an ANC meeting3

about those condos, and my understanding was4

that they had an obligation to provide a5

certain amount of parking for their tenants.6

So another neighborhood concern7

has been noise.  The neighbors will be at work8

during the hours of operation of the day care9

center.  Like I said, it's a seven to seven10

core hour time period, no weekend or evening11

care, no outside playground, and there will be12

nothing involving all 68 kids at one time.13

Each class will be on its own schedule.  So14

they'll leave and come back to the building at15

different times.  There wouldn't be any time16

when we'd have all 68 of them trooping down17

the street.18

CHAIRPERSON MILLER:  Can I ask you19

a question --20

MS. SWEEK:  Yes.21

CHAIRPERSON MILLER:  -- about that22
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number since you're talking about that?  Is1

that number the total number of infants and2

children that will be enrolled in the program?3

MS. SWEEK:  Combined.4

CHAIRPERSON MILLER:  Total.  So5

there would never be more than 68 on site,6

correct?7

MS. SWEEK:  That's --8

CHAIRPERSON MILLER:  And there9

might be fewer?10

MS. SWEEK:  If the Department of11

Health came and said that I could have two12

more than that, I would like to do it, but if13

it's a deal breaker right here right now in14

front of the BZA, I will agree to 68.15

CHAIRPERSON MILLER:  Well, I don't16

know what the number is going to be, but there17

is going to be a number.18

MS. SWEEK:  Then 68.19

CHAIRPERSON MILLER:  That's what20

we do here.21

MS. SWEEK:  Okay.22
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CHAIRPERSON MILLER:  We kind of1

assist --2

MS. SWEEK:  I will say 68.  I've3

done the budget.  I've worked out the plan,4

and the figures for financially, and I will5

say 68.6

CHAIRPERSON MILLER:  So basically7

it's the same number.  It's not like there8

will be 75 enrolled, but 68 would be there at9

one time.10

MS. SWEEK:  Only 68 would be there11

at one time.12

CHAIRPERSON MILLER:  But would you13

have any more in your enrollment?14

MS. SWEEK:  There are people who -15

- we are going to offer drop-in service, but16

not if it exceeds 68.  So on those days when17

parents want to drop off their children, they18

have to be preregistered because they have to19

meet -- they have to have a medical exam, but20

they will not be able to come because I won't21

have enough staff.  I'm not going to pay staff22
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to sit around and wait for drop-ins.1

CHAIRPERSON MILLER:  Okay.  See,2

what we do is -- I mean, I'm gathering the3

facts from you right now basically -- if we4

say that only, you know, 68 at one time, I5

think we still also usually put a limit on the6

enrollment so that the community knows exactly7

what's there.8

So, for instance, for you to say9

that they're going to be drop-ins --10

MS. SWEEK:  Only if there's space.11

CHAIRPERSON MILLER:  -- we just12

have to know how that works.13

MS. SWEEK:  Okay.14

CHAIRPERSON MILLER:  We just have15

to get it in the record how that would work.16

MS. SWEEK:  Okay.17

CHAIRPERSON MILLER:  You may have18

68 at one time, no more than that ever.19

MS. SWEEK:  That's right.20

CHAIRPERSON MILLER:  And no more21

than 68 perhaps enrolled with their contract.22
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I don't know if you're going to have some1

drop-in policy, which we need to know what2

that is.3

MS. SWEEK:  Right.  The drop-in4

policy would be that the children would have5

to be preregistered.  They'd have to have6

their medical exams, and they'd have to be7

registered just as a normal, everyday child8

would be, but they could not come if it9

exceeded 68 for that day or afternoon or10

whatever because I don't want to be in11

noncompliance.  I've got to have the staff.12

I would have to have the staff, and I don't13

plan on having any more staff than I need for14

68.15

CHAIRPERSON MILLER:  Since I'm16

asking you questions, if you don't mind,17

you're talking about the dropoff at Payne and18

that the fire department is well aware of19

that.  Do you know what their dropoff20

procedure is, like what hours they do dropoff21

and where they do dropoff and how that works?22
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MS. SWEEK:  I think they do1

dropoff on two sides of Payne, on the C Street2

side and then also on the 15th Street side.3

They don't drop off on the 14th Street side,4

which is where I am.5

CHAIRPERSON MILLER:  Do they have6

anywhere that cars pull into or do they do it7

on the street?8

MS. SWEEK:  No, it's curbside.9

It's curbside.10

CHAIRPERSON MILLER:  Okay.11

MS. SWEEK:  And I was just about12

to talk about parking.13

CHAIRPERSON MILLER:  Good.14

MS. SWEEK:  Should I go ahead?15

CHAIRPERSON MILLER:  Go right16

ahead.17

MS. SWEEK:  All right.  Even with18

21 staff, I exceed the statute, which is I19

must have one parking space per four staff,20

and I have six rented from the D.C. Public21

Schools, Office of Real Estate.  So that would22
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be sufficient statute-wise for 24, and I'm1

proposing 21 staff.2

George Wilson, who is the3

technician that I've been --4

CHAIRPERSON MILLER:  I'm sorry.5

MS. SWEEK:  Yes.6

CHAIRPERSON MILLER:  Could you7

just cite for us where that requirement is8

coming from?9

MS. SWEEK:  Yeah.10

CHAIRPERSON MILLER:  And for the11

community.12

MS. SWEEK:  I think -- I'm sorry.13

I'm looking for it.14

CHAIRPERSON MILLER:  That's okay.15

Do you know, Mr. Parker, what16

she's referring to?  Okay.17

MR. PARKER:  Chapter 21 sets out18

the parking requirements for child development19

centers at one space per four employees.20

CHAIRPERSON MILLER:  Thank you.21

MS. SWEEK:  Continue?22
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CHAIRPERSON MILLER:  Go ahead.1

MS. SWEEK:  I've been working with2

a Mr. George Wilson at the Office of Real3

Estate for the D.C. Public School System, and4

I did ask him about renewing the use agreement5

that I have year by year, and I had asked, as6

you'll see in this right here, the agreement7

is in there, and where I have asked that it be8

renewable, that was initialed by someone in9

the office.10

So he said to me that it could be11

renewed in perpetuity unless the principal of12

the school objects.  So the principal of the13

school would have to actively object.14

I also wanted to mention that it's15

hard to identify staff yet because I don't16

have approval for the center, but I do have17

three people that I've talked to about18

possibly coming to work for me.  One would be19

the Deputy Director and also the Director of20

Education all wrapped up into one person, and21

she lives on Kentucky Avenue in front of22
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Safeway, and she would definitely walk.1

Another person would be an infant2

teacher, and she lives in the Old Kentucky3

Courts, and she doesn't have a car, and she4

would definitely walk.  That's one block away.5

And the third person lives on East6

Capitol, and she and her husband have one car,7

which he must use.  So she would definitely8

walk.9

So those are three staff without10

cars right there.  I am planning on11

encouraging public transportation since we're12

only three blocks from the Potomac Metro, and13

I'm planning on subsidizing transportation if14

necessary for -- public transportation -- for15

my employees.16

As far as visitor parking, it will17

largely not be needed except when a parent is18

registering a child, and even then visitor19

parking would be during those core hours of20

seven to seven when really the street, as you21

can see here, surrounding that building22



139

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

usually is pretty empty.1

All right.  I want to go on to2

traffic because I know that's another3

neighborhood concern.  I have a letter in my4

supplemental packet which you have on page 16.5

I have a letter from DDOT.  It's a letter of6

intent saying that they will send engineers to7

the site once it's approved, and they will put8

up appropriate and standard signage for a day9

care center so that there will be a designated10

dropoff and pickup point for parents.11

I don't know how much influence I12

can have on that, but I definitely will ask13

them if it can be done on 14th Street.14

CHAIRPERSON MILLER:  We just got15

that package.  So --16

MS. SWEEK:  Page 16.17

CHAIRPERSON MILLER:  Page 16 of18

the letter from DDOT?19

MS. SWEEK:  It should be.  Let me20

look.21

CHAIRPERSON MILLER:  Got it.22
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MS. SWEEK:  It's an E-mail.1

CHAIRPERSON MILLER:  Got it.2

MS. SWEEK:  Yeah, okay.  3

(Pause in proceedings.)4

CHAIRPERSON MILLER:  I just took a5

moment to read it.  So basically I understand6

that you communicated with DDOT and DDOT7

basically says that, you know, you can use8

this as an indication that you've reached out9

to them and that if your plans are approved,10

such-and-such would happen.11

Did you ask them for anything more12

definitive as to whether they would give an13

opinion that that parking scenario would work,14

et cetera, you know, for the Board to15

consider?16

MS. SWEEK:  My reading of it was17

that the engineers would come and make that18

determination.19

CHAIRPERSON MILLER:  After our20

hearing?  You didn't ask for information21

before this application?22



141

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

MS. SWEEK:  This is what I got1

from them.2

CHAIRPERSON MILLER:  Okay.  3

MS. SWEEK:  I continue?4

As far as parent dropoff, which5

again I think will be the peak time, I will6

have staff out there meeting cars and helping7

get the kids out of cars on the curbside on8

hopefully 14th Street.  So that will move as9

quickly as possible.10

If there is a line-up of cars, I'm11

going to ask the parents not to line up and12

come around, not to come around.13

Let me get this.  Sorry.  I had14

this upside down.15

Not to line up here and come16

around like this, but maybe to wait over here17

on 14th Street, to come down here, because18

14th Street is one way, and it has parking19

strips on both sides, which are largely empty.20

So that would be the best way to do it, I21

think.22
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I'm going to tell parents they1

absolutely cannot double park, period.  And2

I'm not going to encourage or condone that.3

There has also been some concern4

in the neighborhood about me taking the kids5

out to, for example, Lincoln Park because,6

according to the regs., they do have to be out7

of the day care two hours a day in the8

outside, and I do not have a playground.9

The third floor will be a large10

play area, and if you look at the plan, it11

doesn't really have any divisions or interior12

walls.  It will be like a big atrium up there13

that the kids can have as an indoor14

playground.  So in case of bad weather or it's15

simply too hot or too cold or raining, that's16

where they can go, but in the meantime, yes,17

they will go to Lincoln Park just as many18

other day care centers and small home-based19

day care centers and nannies take their kids20

to Lincoln Park throughout that whole21

neighborhood.  I will do the same thing.  We22
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will travel safely.  We won't send them there1

on their own.  They'll be with their teachers.2

They'll be in buggies or they'll be looped3

together somehow.4

There has been neighborhood5

concern about the safety of them going to6

Lincoln Park, which, you know, I think calls7

into question my own idea of safety and8

professionalism, and I don't understand that9

because my own grandchildren live at that site10

right now, and they go to Lincoln Park often11

with my daughter, and there has just not been12

any problems that I have known.13

You see nannies and other kids14

there all the time.  It's full of kids all the15

time.  So I think that's a non-issue.16

They will go out on other field17

trips.  They'll go to Eighth Street to the new18

Family Room, which is an indoor play room, and19

if you spend any time downtown in D.C., you20

see day care centers with kids out all the21

time on the downtown, busy D.C. streets taking22
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them here and there, and that's exactly what1

we plan to do.2

CHAIRPERSON MILLER:  Do you have a3

ratio for adult to children --4

MS. SWEEK:  Yes.5

CHAIRPERSON MILLER:  -- when you6

take them out?7

What is that?8

MS. SWEEK:  For every -- for the9

2.5 and above, for every eight children there10

are two adults, and for infants up to age 2.511

it's two adults for every four children.12

I wanted to say one more thing13

about the rooftop addition.  It's not going to14

be a chrome and glass addition.  Even though15

I'm outside of the historical footprint for16

Capitol Hill, it will be Victorian in nature17

with corbels and heavy beams in between the18

windows, and it will have a roof on it, and it19

will be in keeping with the building, the 190820

building.21

So at least in the beginning,22
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beginning to make my conclusion, I think this1

is a wholesome use of the building.  I hope2

that we've met the neighborhood concerns about3

numbers by reducing them by a third.4

In your supplemental packet, there5

are petition signatures numbering 84 people in6

favor, including some from the 200 foot radius7

and including at least one from the New8

Kentucky Courts.9

And then there are letters, which10

I think have a lot more weight than petition11

signatures.  The letters of support in this12

package number 50, and as we've gone through13

the ANC hearings and so on, there has been a14

lot of vocal support also.15

There is no one else waiting in16

the wings right now to offer more day care to17

Capitol Hill residents.  I feel like I've met18

the burden of proof that is required, and the19

last two pages in your supplemental packet20

list the official burdens of proof that I have21

to meet in order to establish a child22
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development center.  So those are on the last1

two pages.2

I think if we want the Hill to be3

more family oriented, friendlier to families,4

that we have to recognize that parents need5

day care.6

I took a drug infested building,7

and I cleaned it up.  No, I didn't do it just8

me by myself.  I mean, certainly the9

construction of the new Kentucky Courts helped10

with that, but I did my part.11

I think that Nana's Place would be12

a great addition to the neighborhood.  I urge13

the BZA to approve my proposal with the14

reduced numbers because I have met, as I said,15

the burden of proof for a special exception.16

And I'm open for questions.17

CHAIRPERSON MILLER:  Did you put18

in something new with respect to your lease19

arrangement with the D.C. Public Schools or20

were you just describing --21

MS. SWEEK:  I was just describing22



147

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

a conversation.1

CHAIRPERSON MILLER:  Just a2

conversation.3

MS. SWEEK:  Un-huh, but nothing4

new.  The use agreement is in there.5

CHAIRPERSON MILLER:  If I recall6

the lease agreement was --7

MS. SWEEK:  I mean the use8

agreement.9

CHAIRPERSON MILLER:  It was a use10

agreement?11

MS. SWEEK:  Un-huh, un-huh.12

CHAIRPERSON MILLER:  For less than13

a year; is that correct?14

MS. SWEEK:  It was one day less15

than a year, April 2nd to March 31st.16

CHAIRPERSON MILLER:  Okay, and so17

that's what we have, and I don't have that in18

front of me, but I know I have it in the file.19

MS. SWEEK:  Right.20

CHAIRPERSON MILLER:  Does that say21

in its terms that it can be renewed?22
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MS. SWEEK:  Yes.  Well, I asked1

for it to be renewable.  Someone from the2

office initialed that.3

CHAIRPERSON MILLER:  So you have4

handwriting on this agreement --5

MS. SWEEK:  Un-huh, I do.6

CHAIRPERSON MILLER:  -- that says7

renewable or something?8

MS. SWEEK:  It's -- let me find it9

for you.  Okay.  I don't know how to tell you10

where it is except there is this picture, my11

picture of the street corner during the day on12

a normal day and the parking.13

Now, if you go two pages ahead of14

that --15

CHAIRPERSON MILLER:  Is this in16

your initial application?17

MS. SWEEK:  This is in the initial18

application.19

CHAIRPERSON MILLER:  Okay.20

MS. SWEEK:  If you go two pages21

ahead of that, it says here renewable and22



149

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

that's been initialed and dated by the D.C.1

Public Schools Office of Real Estate.2

CHAIRPERSON MILLER:  Okay.  Well,3

let me just tell you what I'm looking at just4

for right this second, and then I'll look for5

that.  It says a letter, December 7th, 2006.6

It says, "Attached for your record is a copy7

of the conditionally approved use agreement."8

What does that mean, conditionally approved?9

MS. SWEEK:  They were waiting for10

more information from me about indemnity,11

which I provided.12

CHAIRPERSON MILLER:  Okay.  So13

then there is a later use agreement that's not14

conditionally approved?15

MS. SWEEK:  No.  They didn't16

provide me with a later one.17

CHAIRPERSON MILLER:  They didn't18

provide you that.19

MS. SWEEK:  No, they didn't.20

CHAIRPERSON MILLER:  Okay.  So21

basically you're saying that there was a22
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conversation with -- what's his name?1

MS. SWEEK:  George Wilson.2

CHAIRPERSON MILLER:  -- George3

Wilson in DDOT?4

MS. SWEEK:  No.5

CHAIRPERSON MILLER:  D.C. Public6

Schools.7

MS. SWEEK:  D.C. Public Schools.8

CHAIRPERSON MILLER:  Who said it9

could be renewed.10

MS. SWEEK:  Right.11

CHAIRPERSON MILLER:  Okay.12

MS. SWEEK:  And it has been13

initialed here that it's renewable.14

CHAIRPERSON MILLER:  Okay.  You15

might want to respond to this later, but if16

you want to respond now, you're welcome to,17

and we alluded to this earlier, that the18

Office of Planning has stated that in addition19

to your need for relief as a special exception20

for a child development center, that there are21

two other sources of relief that you would22
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need.  One is related to the parking.1

I think that Mr. Park will2

probably address this.  He's probably going to3

say that that may not meet your requirement.4

All right.  We'll wait on that one5

because you're already addressed parking.  You6

think you meet it because of this agreement,7

right?8

The other one goes to the addition9

to the building itself as a nonconforming10

structure because it's over the lot occupancy,11

and that's a different test.  That's a three-12

pronged test where parties have to address why13

their building is unique, different from14

others, exceptional condition, and how that15

gives rise to some practical difficulty, and16

that it has no substantial adverse impact on17

the public.18

And Office of Planning I don't19

think even went into very much detail on that,20

but says that you need to address that, and so21

my question is:  is that something you want to22
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address in this hearing or we may be leaving1

the record open.2

MS. SWEEK:  I can address it in3

this hearing.4

CHAIRPERSON MILLER:  Do you want5

to address it now or do you want to wait for6

Office of Planning?7

MS. SWEEK:  I'll wait for Office8

of Planning.9

CHAIRPERSON MILLER:  Okay.  10

MS. SWEEK:  Okay?11

CHAIRPERSON MILLER:  Do the Board12

members have any other questions?13

MR. PARSONS:  I'm curious as to14

how you came to the number 68, which I think15

is a step in the right direction, but16

certainly you consider other options.  I mean,17

is it solely based on economics or what--18

MS. SWEEK:  On both space19

available and economics because when I took20

the crude footage of the building, at that21

time I also included the basement, which you22
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cannot put children in a basement, and so1

that's why I have seriously gone over the --2

these are new plans drawn recently by an3

architect, and I seriously went over it with4

myself, with a calculator, and that's the5

number that I came up with that can fit in6

there, generously taking away space that the7

Health Department will take away anyway, like8

interior stairwells, bathrooms, closets,9

cubbies, indoor play equipment and so on.10

So 60 and then 68.  With 68 we11

would have also enough income to justify, to12

pay for the changes that we need to make13

inside the building to make it into a day14

care.  Plus we want to hire above average15

staff.  Really, we want to have very good16

staff, and so we're planning on paying above17

average wages.18

MR. PARSONS:  So as I understand19

it, even with the reduction in children you20

still need an addition --21

MS. SWEEK:  Yes.22
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MR. PARSONS:  -- for recreational1

purposes?2

MS. SWEEK:  well, for square3

footage purposes and recreational purposes,4

right.5

MR. PARSONS:  Square footage6

purposes.7

MS. SWEEK:  Well, because it will8

add to the square footage of the building.9

MR. PARSONS:  Yes.10

MS. SWEEK:  It will make it11

possible for the building to have 68 kids, but12

it will also do double duty as an interior13

play area.14

MR. PARSONS:  You mean under code15

of some kind you need a third floor for the16

number of children?17

MS. SWEEK:  Well, you need 3518

square feet for each child over 2.5.  So the19

third floor gives us an extra 20 children,20

which makes a big difference to whether or not21

we can even go forward with the project.22
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MR. PARSONS:  You mean without the1

third floor you could only have 48, or am I2

getting confused?3

MS. SWEEK:  Well, yeah, without4

the third floor, we could only have 48.5

MR. PARSONS:  I see. Thank you.6

CHAIRPERSON MILLER:  But let me7

ask you this.  Without the third floor you'd8

have less expenses as well because you9

wouldn't be paying for that addition; is that10

correct?11

MS. SWEEK:  Well, in the short12

run, yes, but if you plan on running a day13

care center for a number of years, it would14

pay for itself within a short time.15

CHAIRPERSON MILLER:  Okay.  I16

guess my question is, just to understand, I17

understand why you want the third floor for a18

variety of reasons, but as far as economic19

feasibility or making the project work, if you20

didn't do the addition and you had less21

children, would it work?22
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MS. SWEEK:  It would be -- I don't1

think it would work feasibly economically, no.2

I mean, I don't.  It would take a long time to3

recover the cost of retrofitting the rest of4

the building.5

MR. ETHERLY:  Thank you very much,6

Madam Chair.  No, no, that's okay.  Thank you7

very much, Madam Chair.8

Thank you, Ms. Sweek, for your9

presentation.  It was incredibly helpful in10

terms of laying out kind of the contours, if11

you will, of the project.12

A very quick question, without13

getting into the detail of the third floor14

because it sounds as though we'll have an15

opportunity to talk more about that following16

the Office of Planning's report, but I wanted17

to be sure that I'm clear in terms of your18

programming for use of that space on the third19

floor.20

On one of your renderings, if you21

will, at page A-16 of your original submittal,22
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there is what you describe as steel handrails1

that are decorative in nature.  So I just2

wanted to essentially reaffirm that you don't3

intend at all --4

MS. SWEEK:  There will never --5

CHAIRPERSON MILLER:  -- to have6

any outdoor space on that third floor.7

MS. SWEEK:  There will never be8

any children on the outside of that area, and9

the reason why, I mean, not only because we10

were trying to follow what we were told by11

DCRA about only occupying 60 percent of the12

space.  We're also setting it back from the13

edges of the building so that it doesn't bulk14

over the neighborhood and also because we need15

room up there for our air conditioning units.16

So that's why it is set back, and17

I think personally it's a nice took.18

MR. ETHERLY:  Okay.  Are you19

intending for any shall we say adult use of20

that outside space?21

MS. SWEEK:  Absolutely not.  The22
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only thing that will be  up there will be a1

path to the fire stairs in case of an2

emergency.3

MR. ETHERLY:  Okay.  Let me switch4

gears now and come to the issue of -- I just5

want to be sure I'm clear in understanding6

kind of your ideas for pickup and dropoff.  At7

page A-10 of your submittal, it is labeled8

"Site Plan Parking and Loading."  You have a9

couple of areas which look to be identified as10

either existing or proposed loading zones.11

Portions appear along 14th Street and C Street12

both in front of your property, to the side of13

your property, and on the 14th and C Street14

sides of Payne Elementary.15

What I wanted to be clear about is16

with respect to pickup and dropoff, what is17

your desired approach?  Do you desire to have18

parents drop off on the 14th Street side of19

the proposed property or directly in front of20

the building, or a combination of both?21

MS. SWEEK:  Okay.  Well, the22
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building has two entrances.   I'm planning on1

having staff out there to meet the parents,2

but definitely the 14th Street side.  Like I3

said, I don't want parents sneaking around the4

C Street side to get to the 14th Street side.5

MR. ETHERLY:  Okay, and would it6

be your intention for any deliveries that you7

may have coming to the facility, would they be8

utilizing those same --9

MS. SWEEK:  Yes.10

MR. ETHERLY:  -- spaces, if you11

will?12

MS. SWEEK:  Right, right.13

MR. ETHERLY:  Okay.  I wouldn't14

suspect, given your operational times, I would15

not necessarily anticipate frequent overlap,16

but the issue of proximity to the stadium and17

other shall we say destination venues in the18

immediate vicinity, be it the armory, be it19

the stadium itself, to the extent we have a20

baseball team remaining there.  21

Are there any concerns or have you22
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had discussions with DDOT about alternative1

arrangements should there be conflicting2

events?3

As was indicated, and I'm not4

certain if you've had an opportunity to review5

this packet of photographs submitted by the6

opponent party, it does provide a number of7

snapshots of some of the current signage in8

the immediate vicinity of your area.9

MS. SWEEK:  Right.10

MR. ETHERLY:  Two hour parking,11

7:00 a.m. to what I believe is -- it appears12

to be 8:30 p.m., unless, of course, you're in13

possession of a residential parking permit.14

But it does also indicate that familiar sign15

for any of us who live in the immediate16

vicinity of the stadium, the dreaded "no17

parking" during RFK Stadium events.18

MS. SWEEK:  Right.19

MR. ETHERLY:  Number one, you20

don't anticipate any overlap with RFK stadium21

events.22



161

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

MS. SWEEK:  No.  I realize that1

the signs are there, and in fact, my own car,2

I have an RFK stadium event sticker, which I3

understand they don't use anymore.  But I'm4

aware of that, but it is so far from the5

stadium itself as far as any traffic coming6

from the stadium or the armory I doubt that it7

ever reaches up to this particular point.8

But, yes, whoever parks there as a9

visitor would be taking their chances just the10

same as anybody else who parked on the street.11

We don't anticipate having visitors unless12

parents are registering their children.13

MR. ETHERLY:  Okay.  Final14

question with respect to the issue of15

programming the use of the space itself.  Your16

architectural drawings were very helpful in17

terms of indicating how you plan to utilize18

the space where your classrooms will be where19

your emergency exits would be.20

With respect to the issue of the21

outdoor time for your little patrons, if you22
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will, what is the sense of how frequently you1

would expect the children to be going outside?2

Would that be a set schedule each and every3

day?4

MS. SWEEK:  Each class would be5

different depending on how old the children6

were, depending on when nap times were,7

depending on when lunch time was.  So each8

class would be different.  As I said before,9

I wouldn't be sending all 68 of them out at10

one time.11

MR. ETHERLY:  Okay.12

MS. SWEEK:  But I can't tell you13

what the schedule is, whether they'd be having14

morning recreation or afternoon recreation.15

We're planning on lots of field trips.  We're16

planning on trips, like I said, to the new17

Family Room, which is an indoor play facility,18

and other parks.19

MR. ETHERLY:  Okay.20

MS. SWEEK:  I mean, there are21

other parks besides Lincoln Park as well.22
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MR. ETHERLY:  So I understand that1

it would be difficult to specify.  Is it safe2

to say that there could be a continuous stream3

of activity in terms of outside time as you4

stagger the number of children that you have5

on site at any point?6

What I'm trying to get a feel for7

is how frequently we might expect to see your8

young people and your instructors, of course,9

your employees, outside of the building10

perhaps going from one destination to another.11

So it will be difficult to say what your exact12

play times will be.13

MS. SWEEK:  Right.14

MR. ETHERLY:  But that does have15

with it some attendant considerations around16

safety and noise.17

MS. SWEEK:  Each class would18

probably leave the building only once a day19

because it's a hassle getting them strapped20

out and getting them outside, and they have21

naps, and they have all sorts of other things22
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that they need to do, art time, craft time,1

music time, language time, and so there are2

things they'll do inside, but by law we must3

take them outside at least once a day, and4

that's what we would do.5

MR. ETHERLY:  All right, and then6

my final question, do you have any plans to7

maintain any type of dedicated vehicle for8

your operation?9

MS. SWEEK:  I don't want a10

vehicle.  I don't want the liability.  I don't11

want to have to drive.  Whatever they do,12

they're going to do by Metro or they're going13

to do on foot.14

MR. ETHERLY:  Okay.  Thank you.15

Thank you, Madam Chair.16

MR. MANN:  Madam Chair.17

CHAIRPERSON MILLER:  Yes, go right18

ahead.19

MR. MANN:  I have some questions.20

You indicated in your testimony21

and in your application, that there is a22
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shortage of day care slots on Capitol Hill.1

I was wondering if you could provide some2

additional information on how you determine3

that and it's related to the second question4

that I have.5

You indicated today that you6

expected maybe half of the 68 children to7

arrive by car.  So I assume there's some8

correlation between the arrivals that come by9

car and not come by car, and the shortage of10

day care.11

How did you come about developing12

sort of the assertion that there's a shortage13

of day care slots, and how do you determine14

how many are going to arrive by car?15

MS. SWEEK:  Okay.  Well, in my16

packet of support, which was my supplemental17

packet, like I said, there are 50 letters of18

support, and many, many of them do talk about19

the hassles that parents have had trying to20

find day care.  In fact, one of the letters --21

and I'm not saying I can pick it out right now22
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-- lists ten day care centers where this one1

parent applied, couldn't get into any of them.2

Other letters from people who have been on3

waiting lists for two years.4

Even the Board of Child Care, the5

one which is six, 700 feet away and in a6

different square, by the way, they have a7

waiting list.  So even in that immediate8

neighborhood there are waiting lists.9

And I'm sure that some of my10

supporters will talk to you about that, but11

definitely that's all I hear, and I get E-12

mails almost every day from parents saying,13

"When are you going to open?  I'm pregnant and14

I need a place.  When are you going to open?15

I've been looking for my child and we're on16

five day care waiting lists and we aren't17

getting into any of them."18

MR. MANN:  And so given the demand19

that you've established, how did you come20

about determining how many you would21

anticipate would arrive by car?22
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MS. SWEEK:  I said that was a1

guess.  I don't know.  I don't know.2

MR. MANN:  Thank you.3

CHAIRPERSON MILLER:  Okay.  I just4

want to ask a couple more questions. Dropoffs5

are going to be on 14th Street?6

MS. SWEEK:  That's what I would7

like to work with DDOT to do that because that8

is a one-way street, and on that side of the9

building nobody is usually ever parked.10

CHAIRPERSON MILLER:  How is it11

during rush hour?  It sounds like the dropoff12

seven to eight might be during the morning13

rush hour.  Does it get a lot of traffic?14

MS. SWEEK:  No.  In my opinion,15

no, and I have owned the building since '05,16

and there is parking on both sides of 14th17

Street, as you can see there.  There's parking18

strips on both sides.19

CHAIRPERSON MILLER:  Okay.  And20

I'm sure you'll probably get questions on this21

in cross, but there was the concern raised22
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about the driveways being blocked,1

particularly the  Kentucky Courts.2

MS. SWEEK:  Well, they're on that3

big, yellow quadrant up there on the top.4

That's the Kentucky Court's private interior5

parking lot with the entrants delineated6

there.  And my building is colored blue.  My7

understanding is every single condo does have8

a parking spot in there. 9

And so the concern among the condo10

owners is apparently where would their11

visitors park.12

CHAIRPERSON MILLER:  I thought the13

concern might be that they were --14

MS. SWEEK:  That's one concern.  15

CHAIRPERSON MILLER:  Oh, okay.16

MS. SWEEK:  That's one concern.17

Where would their visitors park?  Sine I'm18

going to be closing at seven and I'm not going19

to be open weekends,  I think there will be20

plenty of street parking for their visitors.21

And then the other concern was22
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clogging C Street, and I don't intend to have1

any parents parking on C Street.  I don't2

intend to have any parents parking at all,3

must dropping off.4

And like I said, if there is a5

place for them to line up if they're waiting6

to get to my dropoff point, I will encourage7

them to go on 14th Street, which is one way8

and has parking on both sides, and then they9

can just come as it is their turn.  They can10

just come across C Street and stop at the11

center.12

CHAIRPERSON MILLER:  Thank you.13

Any other Board questions?14

(No response.)15

CHAIRPERSON MILLER:  Okay.  Then16

now that means that the other parties have a17

chance to cross examine you on the testimony18

you just gave.  Does the ANC have any cross?19

MR. GLICK:  I have a few20

questions.  I would cover it more in just my21

presentation to you all.22
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CHAIRPERSON MILLER:  Okay.  You1

can do that then at your time.2

MR. GLICK:  Okay.3

CHAIRPERSON MILLER:  How about4

you?5

MR. KULBASKI:  I just have a very6

few questions, and again, I intend to cover7

most of it during my presentation.8

CHAIRPERSON MILLER:  Okay.9

MR. KULBASKI:  Ms. Sweek, you10

mentioned early on that you invested $268,00011

in renovations to the building.  At the time12

you made those renovations, did you intend to13

make those in advance of a child development14

center?15

MS. SWEEK:  No, not at that time.16

MR. KULBASKI:  And did you have17

any communications with any Kentucky Courts18

residents by E-mail where the Kentucky Court19

resident asked you why you were creating a day20

care center, and you responded by saying that21

it was very expensive to install kitchens for22
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condominiums given that the market has turned?1

MS. SWEEK:  I don't recall doing2

anything like that by E-mail.  I remember3

making a statement like that in front of the4

Capitol Hill Preservation Society, saying when5

someone asked me wasn't the original plan6

condominiums, and I might have said something7

about the market had turned, and it has, but8

since then, I think that I have this vision of9

a higher and better use for the building which10

serves the community, and I have the11

qualifications to run a really good day care12

center, and that's what I want to do.13

And I think that people who have14

property are entitled to change their mind15

about the use of that property at any time.16

MR. KULBASKI:  Did I understand17

you correctly when you said you intend to have18

21 employees?19

MS. SWEEK:  Yes.20

MR. KULBASKI:  And you as of today21

can only identify three employees that you22
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possibly might hire that do not have cars?1

MS. SWEEK:  I can't go out and ask2

people to interview for jobs when I haven't3

even passed this hearing.4

MR. KULBASKI:  Have you done any5

studies as to what the turnover is for staff6

and child development centers?7

MS. SWEEK:  I haven't done any8

studies, but I do know that the less you pay9

them the higher the turnover, and that's why10

I am trying to establish a quality center with11

quality staff.12

MR. KULBASKI:  Can you make any13

predictions today as to what your turnover14

might be?15

MS. SWEEK:  No.16

MR. KULBASKI:  You also mentioned17

that you're going to try to control where18

parents park and hope that they park on 14th19

Street.  How specifically do you plan to do20

that?21

MS. SWEEK:  I plan to make that an22
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understanding, not legal, of course, but I1

plan to make that a strong understanding with2

parents when they enroll their children.3

MR. KULBASKI:  And what if a4

parent does not comply with that5

understanding?6

MS. SWEEK:  I don't have an7

answer.8

MR. KULBASKI:  Did you talk to9

anyone at the Board of Child Day Care Center10

on 15th Street about the problems that they11

are having with traffic and parking?12

MS. SWEEK:  No, I haven't talked13

to them.  I talked to them when they first14

started.  I went in and met the then director15

and when they first opened, I talked to them,16

and I've done several tours of their facility,17

but, no, I've not talked to them about -- any18

problems they have do not necessarily hold19

sway a whole block away on 14th Street.20

MR. KULBASKI:  Are you aware that21

they currently have problems with double22
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parking?1

MS. SWEEK:  No.2

MR. KULBASKI:  Are you aware that3

they currently have problems with driveways4

being blocked?5

MS. SWEEK:  Let me tell you.  Let6

me go back to this chart over here.  7

This chart here, I've actually8

marked a couple of other buildings.  Up until9

December 29th, November 29th, I owned this10

house right here across the street from the11

fire department.  I was there for over a year12

doing renovations, and then I sold it.  So I13

was across the street from the fire14

department, and I shared this back alley with15

the Board of Child Care.  So I was there every16

day doing construction, and I also manage a17

house for my cousin here, which I renovated18

and helped him find to buy as an investment.19

It's a rental house on 15th Street.  So I20

still have a lot of ties in this neighborhood.21

And I never in the whole time I22
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was here sharing a back alley and a parking1

lot with the Board of Child Care, I never ever2

noticed any of the problems that you're3

talking about.4

MR. KULBASKI:  Did you have a5

conversation with Mr. Travis Parker of the6

Office of Planning about loading zones or no7

parking areas on 14th and C Street?8

MS. SWEEK:  No, not that I recall.9

MR. KULBASKI:  Did you ever tell10

Mr. Parker  that there currently is a no11

loading zone or no parking zone at C or 14th12

Street?13

MS. SWEEK:  No.  All I told Mr.14

Parker was I sent him -- I forwarded the E-15

mail on to him that I got from DDOT saying16

that they would send one or two engineers to17

work with me on the typical signage for a day18

care.19

MR. KULBASKI:  Did you participate20

in the ANC Zoning Committee hearing?21

MS. SWEEK:  Yes, I did.22
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MR. KULBASKI:  At that time were1

you asked what you believed was a technically2

feasible or economically feasible number of3

students to have in your center?4

MS. SWEEK:  I don't recall that.5

MR. KULBASKI:  Do you recall6

Commissioner Ken Jarbow (phonetic) asking you7

that question?8

MS. SWEEK:  Maybe he did.  Why?9

What was my answer?10

(Laughter.)11

MR. KULBASKI:  Do you recall12

telling him that you could not economically13

feasibly open up a center with less than 8014

children?15

MS. SWEEK:  At that time I16

believed that, and then I went home and went17

over my plans and my budget again and went18

over my square footage again, and that's why19

I've come up with 68.20

MR. KULBASKI:  Thank you.  I have21

no further questions at this time.22



177

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

CHAIRPERSON MILLER:  Okay.  Thank1

you.2

Mr. Parker.3

MR. PARKER:  Good afternoon, Madam4

Chair and members of the Board.  For the5

record, I'm Travis Parker with the Office of6

Planning.7

My report walks through the8

compliance with the requirements under Section9

205.  The main two that have been brought up10

as points of contention are the loading,11

dropoff and pickup of students, and the12

parking for faculty and visitors.13

And I should correct my own report14

under the loading area.  I was incorrect that15

there is a loading area existing on 14th16

Street.  That's not correct.  I have visited17

the site and there is parking on both sides of18

the street.  I believe that was my mistake in19

correctly identifying that street.20

But with Ms. Sweek's discussions21

with DDOT and my site visit to the site, it22
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appears that there would be some space on 14th1

Street for loading and unloading of children.2

In addition, the agreement that3

Ms. Sweek has with the school across the4

street could provide some parking to meet the5

requirements of the employees on site.  So our6

conclusions as far as Section 205 were that7

there is some level of appropriateness for a8

child care center at this site, but the9

original number was much too high, and the10

adverse impacts of that would not be11

appropriate.12

I'm not prepared today to13

recommend positively or negatively on the14

number 68, but I think there is some15

appropriate level between the matter of right16

of 16 and the original number of 100 that17

would fit well onto this site and into this18

neighborhood.19

To go on to the other two items20

that we've alluded to a little bit, there are21

two other areas of relief that OP believes22
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need to be addressed for this project.  The1

first has to do with parking.  There is a2

requirement for parking to be located on the3

same lot as its use.  This application or this4

site does not have an opportunity to provide5

parking on the lot, and the Applicant has gone6

out and secured a lease for parking off site,7

but I think there is still a technical8

requirement for a variance from either parking9

on the lot or from parking altogether so that10

the parking off the lot can be secured without11

having to meet a technical requirement.12

OP's suggestion is that if a13

variance is considered that it be considered14

from any parking requirement since the parking15

secured off site isn't guaranteed and may some16

day be revoked.17

The second area of additional18

relief needed has to do with Section 2001.319

that deals with additions to nonconforming20

structures.  Currently this building is well21

over the existing lot occupancy, and that22
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section states that additions and enlargements1

to buildings are allowed if the building2

complies with lot occupancy and, therefore,3

are not allowed if it does not.4

I believe that the Applicant was5

incorrectly told that a third story was6

allowed as a matter of right if it was at 607

percent lot occupancy, but the section8

actually reads that there is no addition if9

the existing building is at 60 percent.10

So those are the two areas that I11

think will need to be addressed to complete12

the application as it has been submitted.  I'm13

happy to talk about them further or field any14

questions you may have.15

CHAIRPERSON MILLER:  Okay.  I know16

that in your report that you were recommending17

a smaller number of students, and you're18

saying the same thing here, and the Applicant19

has come down, but you're not prepared to say20

whether that number is really right yet or21

not.22
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MR. PARKER:  I think that's a huge1

step in the right direction.  I think the2

impacts from 68 clearly will be significantly3

less than 100.   I haven't done a full4

analysis of whether that's an appropriate5

number for this neighborhood.  I think that's6

something that we could probably resolve and7

that it's appropriate for the Board to resolve8

amongst yourselves.9

CHAIRPERSON MILLER:  I'm wondering10

if you have an idea of what information you11

need to make that assessment or whether you12

even have all the information you need or you13

haven't thought that through yet.14

For instance, we don't have15

anything in the record from DDOT except the E-16

mail that DDOT sent to the Applicant.17

MR. PARKER:  I think it would be18

helpful to know the size of the loading area19

that could be secured by DDOT so that we'd20

know how many cars could get in and out, but21

other than that, I think I'm interested to22
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hear the testimony as to adverse impacts.1

CHAIRPERSON MILLER:  Okay.2

MR. PARKER:  And clearly, I'd be3

happy to file any supplemental information you4

might need.5

CHAIRPERSON MILLER:  With respect6

to the variance relief, I don't supposed that7

you're prepared to address that yet, whether8

or not it meets the requirements for variance9

relief or whether you anticipate waiting to10

have the Applicant put forth more information.11

We know, for instance, on the parking that12

they can't provide parking on site.13

MR. PARKER:  Exactly.  Well,14

that's my -- I think we could discuss the case15

today reasonably because the conditions on16

site are well know.17

CHAIRPERSON MILLER:  Okay.18

MR. PARKER:  And I'm happy to19

enter into that conversation.20

CHAIRPERSON MILLER:  Okay.  Do you21

want to address the two variances then?22
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MR. PARKER:  Sure.  I think you're1

absolutely right.  As far a the parking2

variances concerned, there's no opportunity to3

provide parking on site.  So any use that4

would be considered in this building other5

than the existing for apartment buildings6

would require additional parking, and that is7

not possible to provide.8

I think that is the uniqueness9

applicable to that variance request, and10

furthermore, the Applicant has mitigated the11

situation by securing the parking just across12

the street.  So I don't think the Office of13

Planning would have any problem necessarily14

with granting that variance.15

The variance to 2001.3 is a little16

trickier.  That variance basically prevents us17

from -- prevents the applicant from doing in18

addition to a nonconforming building.  I would19

need -- I think we'd have to discuss ways that20

this building is unique from the others around21

it for the purposes of that variance, and I'm22
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not sure that we're there yet, but I'm open to1

arguments.2

The Applicant and I haven't3

discussed that enough yet.4

CHAIRPERSON MILLER:  Any other5

questions?6

MR. ETHERLY:  Thank you very much,7

Madam Chair.8

Just to insure that I'm clear on9

shall we say the transportation side of this10

piece, of course there haven't been extensive11

discussions between OP and DDOT yet as it12

relates to kind of the overall traffic13

infrastructure, if you will, in the immediate14

area, but is the Office of Planning in any15

position to offer an opinion on whether or not16

there are any concerns based on what you've17

observed at the site with respect to existing18

traffic conditions and whether or not this19

might bring us closer to a tipping point or20

really does not appear to threaten the traffic21

balance, if you will, of 14th and C?22
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MR. PARKER:  I have probably less1

information on the traffic situation a this2

site than most of the people sitting here.3

I've been to the site once, and I've had4

discussions with the Applicant and a couple of5

the neighbors, but I'm not comfortable to make6

a judgment on the existing traffic situation7

at the intersection.8

MR. ETHERLY:  Okay.  Final9

question.  This perhaps is verging a little10

more on a legal interpretation as it relates11

to the zoning regs. rather than planning.  So12

I'll perhaps just kind of toss it out, but I'm13

not necessarily going to invite a firm14

response on it, but the prior use for the15

structure was residential, multi-family,16

multi-unit dwelling, if you will.17

Does the variance test that the18

Applicant would have to meet with respect to19

2001.3 become easier, if you will, because the20

Applicant would, in effect, be a nonprofit21

organization and, therefore, when you begin to22
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contemplate the purposes that are in play here1

to provide the type of service and to move the2

mission of the organization forward, if you3

will, certain enlargements or additions to4

this nonconforming structure may be5

necessitated by virtue of the mission of the6

nonprofit.7

I forget the name of the court8

case that my question is kind of verging,9

Madam Chair.  It will come to me, but I'm10

perhaps just maybe inviting a little bit of11

conversation.12

MR. PARKER:  I wasn't aware that13

we were dealing with a nonprofit organization.14

MR. ETHERLY:  Good point, good15

point.  No, actually, a very good point, a16

very, very good point.17

That concludes my questions, Madam18

Chair.  Thank you.19

MR. PARKER:  Sorry.20

MR. ETHERLY:  Thank you, Mr.21

Parker.22
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MR. LOUD:  Just one question,1

Madam Chair, if I can.2

Mr. Parker, not to put you on the3

spot, but you did come in here recommending4

that the number be reduced in your report.5

MR. PARKER:  Correct.6

MR. LOUD:  And I'm wondering if7

you had in your mind as you made that8

recommendation the number that you wanted to9

see it come down to at this hearing or some10

indication for yourself of what that number11

would have been  had it come down.12

MR. PARKER:  Of what that number13

should be.14

MR. LOUD:  Since it was in your15

recommendations several times.16

MR. PARKER:  Right.  I wasn't17

prepared to answer that question affirmatively18

with a number that 67 is too few and 68 is too19

many, but I think that that's something that20

the Board can get from the testimony that21

they'll hear, that they've heard already and22
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that they will continue to hear as far as the1

impacts to the neighborhood from X number of2

vehicles.3

I'm not more qualified than the4

Applicant to determine how many of the parents5

will drive or take Metro or walk, and I think6

that's something that will have to be7

determined from the testimony.8

MR. LOUD:  Thank you.9

CHAIRPERSON MILLER:  Do you think10

it would be helpful to get input from the fire11

department with respect to the issue that we12

heard about this being a route for fire13

trucks?14

MR. PARKER:  I've seen information15

from both proponents and opponents from the16

fire department, and I think they've submitted17

some figures of how many calls they have, and18

to the best of my knowledge, they're not19

prepared to talk about what streets the trucks20

drive down.21

So I think we have the information22
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that we'll be able to get from them, and it1

seems like they're clearly a block and a half2

away.  There is some impact on this site from3

the fire department, but it's undetermined4

exactly how many trucks per day or per week5

are going to go by the site.6

CHAIRPERSON MILLER:  Okay.  Thank7

you.8

Do you have any cross examination9

for Mr. Parker?  You can.  The parties get to10

cross examine everyone that testifies.  You11

don't have to.12

Do you have a copy of his report?13

MS. SWEEK:  I do have a copy of14

his report.15

CHAIRPERSON MILLER:  So it's just16

your opportunity at this time if you wanted to17

ask him any question.18

MS. SWEEK:  okay.  Just the19

pending -- just what will happen.  Can he tell20

me what will happen about the third floor21

question.22
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MR. PARKER:  That's something that1

the Board will have to either take up today or2

not to determine whether to grant a variance3

to that or to consider a variance to that4

question.  They will have to decide that the5

three tests for that variance have been met,6

and the three tests are that the property is7

in some way unique and that there's a8

practical difficulty to not having the third9

floor, and that there won't be detriment to10

the zone code because of the third floor.11

And that's something that they've12

determined they have the right to take up13

today and to consider.14

MS. SWEEK:  That's all I have for15

right now as far as Mr. Parker.16

CHAIRPERSON MILLER:  And just to17

clarify also, I think I might have said this18

before, but we also have the option of keeping19

the record open and having you and the parties20

address that in writing.21

MS. SWEEK:  Okay.22
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CHAIRPERSON MILLER:  We'll decide1

that at the hearing today.2

Okay.  Do you have some cross3

examination for the Office of Planning?4

MR. KULBASKI:  I do.5

CHAIRPERSON MILLER:  Okay.6

MR. KULBASKI:  Mr. Parker, at the7

time this report was filed, had you visited8

the property on site?9

MR. PARKER:  I had not.10

MR. KULBASKI:  When did you visit11

the property?12

MR. PARKER:  I visited about a13

week ago.14

MR. KULBASKI:  When you drafted15

the report, you wrote on page 3 under Section16

205.3 that, quote, pickup and dropoff of17

children is proposed to occur in the front of18

the building on 14th Street; is that correct?19

MR. PARKER:  That is correct.20

MR. KULBASKI:  And at the time you21

wrote that, you didn't realize that the front22
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of the building is designed for C Street?1

MR. PARKER:  Well, I had seen the2

pictures of the building.  There are entrances3

on both, but, no, I had not considered that4

the reception area was on C Street.  You're5

correct.6

MR. KULBASKI:  Have you seen this7

document, which was with the original8

application?  It's entitled "Nana's Place,9

Adaptive Reuse Facility Pre-design Study"?10

MR. PARKER:  I have.11

MR. KULBASKI:  And if you turn to12

page A-12, do you see where the reception, the13

main entry, and the lobby dropoff are all on14

the C Street side?15

MR. PARKER:  I do see that.16

MR. KULBASKI:  And do you have an17

opinion as to whether that will affect where18

traffic will naturally flow and stop for the19

dropoff and pickup of children?20

MR. PARKER:  Well, I think there21

are a couple of points to consider.  I think22
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that 14th Street is clearly the easier street1

to navigate and to load and unload children.2

There's space there where there's really not3

much on C.  So I think naturally parents will4

end up using 14th Street, and hopefully5

they'll be directed to do so.  I guess that6

was my thinking in working on the report. 7

MR. KULBASKI:  You wrote in your8

report that, quote, there is currently an area9

on this frontage, meaning 14th Street,10

designated no parking that would accommodate11

some level of loading; is that correct?12

MR. PARKER:  That was my mistake,13

and I hope I corrected that.  I think I was14

interpreting from the DDOT response that there15

would be, and I think I misinterpreted that16

that already existed.17

MR. KULBASKI:  Did you and I have18

a telephone conversation last Wednesday?19

MR. PARKER:  We've had a couple20

telephone conversations.  I don't remember21

exactly when.22
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MR. KULBASKI:  And do you recall1

me asking you what the source of the2

information of that specific sentence was?3

MR. PARKER:  You did.  I think I4

said it came from the Applicant's submissions,5

and that may be mistaken.  I don't know.6

MR. KULBASKI:  I don't know if7

you've been given a copy of this.8

MR. PARKER:  I have.9

MR. KULBASKI:  Can you turn to the10

second page, please?11

MR. PARKER:  Yes, sir.12

MR. KULBASKI:  And that's the page13

that is titled "C Street View of 1359 C14

Street, S.E."  Are these accurate15

representations of what the site looks like?16

MR. PARKER:  They are very much17

so.18

MR. KULBASKI:  And in the19

photograph on the bottom right-hand side, do20

you see a bike lane on 14th Street?21

MR. PARKER:  I do.22
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MR. KULBASKI:  When you wrote your1

report, were you aware of the existence of a2

bike lane?3

MR. PARKER:  I was not.4

MR. KULBASKI:  Does that change5

your opinion as to whether 14th Street is an6

appropriate place for pickup or dropoff?7

MR. PARKER:  There's certainly8

space there for pickup and dropoff.  I would9

be interested in a DDOT opinion on that, the10

answer to that question.11

MR. KULBASKI:  On page 4 of your12

report, you wrote, "There is no outdoor play13

area on the property.  As such, it is not14

anticipated that there would be any15

objectionable noise or visual impacts from the16

center"; is that correct?17

MR. PARKER:  That is correct.18

MR. KULBASKI:  Are you aware that19

there is a grassy area to the east of the20

building?21

MR. PARKER:  There is, correct,22



196

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

but not on the lot.  You're right.  This is1

public space, correct?2

MR. KULBASKI:  Are you aware of3

whether Ms. Sweek can use that area for her4

children?5

MR. PARKER:  I see.  Whether she6

does or not is not a zoning issue.  It's not7

something I can consider.8

MR. KULBASKI:  Are you aware that9

Ms. Sweek has previously announced that she10

intends to use that space to put outdoor11

picnic benches?12

MR. PARKER:  I'm not sure of that.13

MR. KULBASKI:  If you were aware14

of it, would that change your opinion as to15

the adverse effects of noise on the16

neighborhood?17

MR. PARKER:  The placing picnic18

benches on there would be an issue that public19

space would have to review, and if she did20

that, I mean, that's something that would21

require a permit, a separate process than22
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this.  Zoning regulates what's on the lot1

itself.2

MR. KULBASKI:  But in your report3

you quote Section 205.5 saying, "The center,4

including any outdoor play space provided,5

shall be located and designed so that there6

will be no objectionable impacts on adjacent7

or nearby properties due to noise or8

activity"; is that correct?9

MR. PARKER:  Yes.10

MR. KULBASKI:  So is it your11

testimony that you could ignore the12

possibility that a set of picnic benches will13

be set up there?14

MR. PARKER:  No, but Ms. Sweek15

will have to go through a separate procedure16

in order to receive permission to do that17

outside of this procedure.  That's a separate18

approval.19

MR. KULBASKI:  On page 3 of your20

report, you wrote, quote, "The situation is21

also complicated by the intermittent use of22



198

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

the route by fire trucks from the station down1

the street."2

When you say "intermittent," what3

do you mean by that?4

MR. PARKER:  Undefined,5

occasional.6

MR. KULBASKI:  Do you know how7

many responses that engine house had in the8

last fiscal year?9

MR. PARKER:  I've seen the10

numbers, yes.11

MR. KULBASKI:  And is that number12

3,675?13

MR. PARKER:  Among all types of14

responses?  That's very -- it sounds right,15

yes.16

MR. KULBASKI:  I have no further17

questions.18

MS. SWEEK:  I just want to ask Mr.19

Parker a couple of questions.20

CHAIRPERSON MILLER:  Okay.21

Usually you get one opportunity.  You didn't22
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take it before.1

MS. SWEEK:  Okay.2

CHAIRPERSON MILLER:  So go ahead.3

MS. SWEEK:  Mr. Parker, when you4

visited the property, did you notice that the5

fence around the property that is about the6

height of a child that has gates and also a7

sidewalk leading around the edge of the house8

inside the lawn area?  Did you notice that?9

MR. PARKER:  Yes.10

MS. SWEEK:  Does it seem feasible11

to you that parents could drop children off at12

14th Street and they could safely walk those13

few feet around the edge of the house in order14

to go into the reception area?15

MR. PARKER:  Into C Street?16

MS. SWEEK:  Yes.17

MR. PARKER:  Into the C Street18

side?19

MS. SWEEK:  Into the C Street20

area.21

MR. PARKER:  I suppose, yes.22
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MS. SWEEK:  I mean, as long as1

they're inside the fence and under the2

supervision of staff, it seems possible to you3

that they could go in 14th Street and walk4

around to what is called the front of the5

building.6

I have to state that 1359 is only7

the number of the C Street entrance.  The 14th8

Street entrance has a different address.  It's9

301 14th Street, S.E.  For the purpose of this10

application, I only kept to the one address.11

But in the records downtown, it has two12

addresses.  So there are two entrances to the13

building.14

MR. KULBASKI:  I don't intend to15

take redirect except to point out that the16

application was filed under the 1359 C Street17

address.18

CHAIRPERSON MILLER:  Okay.  all19

right.  then any other questions from Board20

members?21

(No response.)22
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CHAIRPERSON MILLER:  Okay.  Then1

at this point it's the ANC's opportunity to2

present your case.  Okay?3

MR. GLICK:  Hello.  Thank you very4

much.5

I just want to give you a quick6

tour of my single member district.  Welcome7

Come on down and visit sometime.  Come into a8

ball game.  We're always grilling, cooking9

out.10

I'm Neil Glick, ANC Commissioner,11

6B-08, and I represent this area over here,12

including Payne Elementary School.13

I just want to point out what's14

really important to understand.  Fifteenth15

Street is a commercial corridor.  It's zoned16

C-2A, and that was done, you know, whenever17

they started creating zoning for the city, and18

it was when we had real serious neighborhoods19

with small corner stores and markets and such,20

and we ere much more on foot.21

And the times have changed.22
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Unfortunately though, people saw, developers,1

very, very smart developers saw here's an2

opportunity with a commercial zone all the way3

down to East Capitol Street, including the4

house right here is actually the last house5

that's part of the commercial zone, that6

property here was bought.  It was a small,7

tiny, tiny, tiny gas station built when all of8

the homes were built about 1924, built at the9

same time, and that's been torn down, and10

they're now building eight units, condos here.11

There's four little buildings.12

Actually it's right there or here, four little13

one story buildings that were all torn down,14

and they're building 24 units of condos over15

there.16

This property was the infamous New17

Dragon, which has been mentioned in the18

Atlantic Monthly, among other publications,19

and that building was recently purchase,20

incredible drug sales, very, very, very21

dangerous area, drug sales in and out of the22
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building.  That was recently purchased by the1

same developers, Macy, which owns these two,2

and potentially they can put in, I fear, as3

the ANC Commissioner, they're going to put in4

another eight unit building across the street5

here.6

In total, on this street currently7

under construction we have 32 extra units on8

one block, on one little block.  Also on this9

end here, the famous, the other infamous10

liquor license case, Pierce's Grill, that is11

being turned into offices because this is all12

a commercial zone.  It is all perfectly legal.13

So we have currently 32 units14

being built of residential with parking15

there's only .6; you know, they did the16

standard .6 parking spots per apartment there,17

and with the up side of potentially 40, all on18

one block.  It's almost adding an entire half19

a block or  more to one block.20

So you've got this crazy amount of21

development.  In the front of Payne Elementary22
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you don't have any parking.  There's no1

parking.  It's a full loading zone, and we2

have this problem.  It's going to blossom once3

these are sold that it's going to be really4

difficult to park here on this street.5

Plus, actually all of the homes on6

C Street over here, the 1400 block, they don't7

have parking behind their houses.  So you've8

got a real serious issue where all of the9

people that live here use street parking, and10

the people that live here.11

I bought my house, you know, right12

here and for two years I didn't own a car.13

Now I own a car.  And you know, oh, I'd like14

to get a second car, and then I thought, oh,15

it would be kind of fun one day to, you know,16

get a little classic car to have, all this17

other stuff.18

People when they move in, yeah,19

you want your best intentions to be we don't20

have -- you know, I don't want to use my car.21

I just want to use the Metro.  But you know,22
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as you live in a place, you kind of want to1

have an automobile, I find.  It changes the2

quality of life.3

So I just wanted to give you that4

quick tour of some of the development going on5

in my neighborhood right now, and it has been6

very tough for the community.  We have voted7

as a neighborhood, and they have come forth.8

All of the residents of 15th Street, rezone9

15th Street, and so that's something ANC-6B10

has voted on twice, to support the rezoning to11

make it R-4 because it's a residential area.12

We want to have that be a residential area.13

So the issues ANC-6B has with all14

of this are traffic and safety, the parking,15

the off-street parking requirement that are16

not met, and the child and adult day care17

within 1,000 feet of this facility.18

The other thing, so one of the19

important issues, there needs to be a dropoff20

space of 125 feet, and this building only has21

a 75 foot dropoff space at best on 14th22
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Street.  Their main entrance, however, in all1

of the plans are C Street.2

C Street is extremely narrow.3

Fourteenth Street is wider, and there's a4

reason it's wider.  However, Mr. Kulbaski will5

explain about that in a moment when he gets to6

his presentation.7

What we learned about today, and8

it's a surprise to me, and it's kind of like9

every day it's new.  It's like one of those10

Russian nesting dolls.  You know, you keep11

taking it off and there's a new layer.  The12

population now being served has dropped to 6813

people, and it's not open on weekends.14

When ANC-6B was approached by Ms.15

Sweek, we were told this would be open on16

weekends and evenings, and it would be for 10017

students, and then it would only be18

financially feasible for Ms. Sweek to stay19

open if it has a minimum of 80 students.20

So this was not provided to ANC-6B21

before, and therefore, we are not going to22
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change our vote and we are not going to1

revisit it.2

However, I will say that ANC-6B in3

our discussions as a committee when we4

listened to this, we decided we were throwing5

around numbers saying what would be acceptable6

to us, and we had no idea.  We didn't know the7

exact square footage, and we didn't want to --8

you know, we did this like at 11 o'clock at9

night on a Tuesday, and we came out to -- or10

on a Tuesday, and we voted on as ANC, as our11

committee, that we'll say if we brought it12

down to 50 students, and we rejected that as13

an ANC, as a committee.  that was part of our14

vote, and that's also part of our public15

record.16

But we also voted when we voted17

against this and our vote was nine to one18

against with no abstentions, we promised to19

listen to it again without any prejudice.20

ANC-6B has voted no less than two21

times about getting stop signs at the22
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intersection of Kentucky and C Street, S.E.1

So Kentucky and C Street right here, this is2

probably one of the most dangerous3

intersections in the immediate area.  We have4

a lot of dangerous intersections.  We've got5

18th Street, 17th Street, and 16th Street,6

cars coming from Maryland trying to  cross7

over to get to different bridges and routes8

into the city, speeding and getting through.9

And this here, it's just --10

there's no stop sign.  It's a stop sign only11

on C Street, and this is a very busy12

intersection, and it's usually blocked by the13

parking on Kentucky Avenue.  It's a very, very14

dangerous intersection.15

And ANC-6B has voted twice to16

request stop signs be put there by DDOT, but17

that was rejected.  That has always been18

rejected.19

I'm kind of known for asking for20

stop signs in the neighborhood, and they21

always turn me down on that.  It's kind of22
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sad.1

And it's also dangerous for the2

fire department.  The fire department uses3

that route, uses C Street.  If they need to go4

north, they go down 15th Street.  I live right5

behind the fire department.  I hear the6

sirens.  They turn it on right when they get7

onto 15th Street.  So if they need to go8

north, they go up 15th Street.  If they need9

to go south, they use 14th Street, and if they10

need to continue going west -- thank you.11

Slightly directionally challenged -- they have12

to cut through Kentucky, but it does slow them13

down, and it's a very narrow street.  And,14

again, it's a dangerous part.15

Something that was also of deep16

concern to ANC-6B was the use agreement for17

parking at Payne Elementary School.  The use18

agreement is for 364 days.  It can be revoked19

within 30 days that we understand can be20

revoked within 30 days by the school, by the21

Board of Education, and we discussed it as an22
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ANC that Ms. Sweek would go forth and get1

guaranteed parking for no less than three2

years.3

Capitol Hill Restoration Society4

asked for parking for five years in a letter5

to you, and we were talking about that, but we6

didn't vote on that officially.  That was our7

sidebar.8

So on 15th Street, we have the9

Board of Child Care run by the Methodist10

Church.  They have a 10,000-plus square foot11

building that they put in, and before then, it12

was a child care center, and before that it13

was like Little People's Paradise, and before14

that it was the original Safeway.  It was a15

tiny, tiny, little Safeway.16

And the building is about 700 feet17

away from where Ms. Sweek wants to go.18

Currently that building with 10,000 square19

feet has 68 children, and Ms. Sweek's building20

is considerably smaller and wants the same21

amount of children.22
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And there are parking issues there1

at the Board of Child Care because cars do2

come by and drop off and they double park on3

15th Street.  Again, it's a narrower street.4

To ask parents to drop off only on5

14th Street, what I've learned in my seven6

years on the ANC is that -- DDOT always say7

this -- traffic always finds a way, and we8

deal with a lot of people coming in off East9

Capitol, and they're swinging through 18th10

Street, 17th Street, and 16th Street.  You see11

a lot of Maryland drivers, and it's a high12

density area for traffic right now.13

When we reviewed the petitions Ms.14

Sweek brought forth, I looked through it.  I15

wanted to count and make sure and verify and16

see who was signing, who was supporting, and17

everything else, and all of the letters.18

There are approximately 5419

residents that live within 200 feet of the20

property.  Of those 54, I counted.  I have to.21

You know, I'm up for reelection next year.22
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You know, you've got to make sure you're1

serving your constituents.  So I counted the2

54.  There were only eight signatures in3

support of this that were within 200 feet.4

Then I was presented by a Hill5

East community group.  There were 906

signatures against it that were in the7

immediate area.8

And personally, I had two9

constituents in favor of this, and they're10

within 1,000 feet and another one is probably11

within about 1,500 feet on East Capitol12

Street.  And I have one person who took no13

position within 200 feet.14

Again, CHRS, Capitol Restoration15

Society is against this proposal for some of16

the same reasons.  They also have other17

reasons, and you know, we think that this plan18

needs a lot further thought.19

And I also want to say, you know,20

cleaning up of that corner, just for the21

record, Kentucky Courts was a complete22
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disaster as a public housing complex, and you1

know, there was a lot of light shown on that2

by Jim Myers here in an article in the3

Atlantic Monthly, and a lot of that goes to4

his hard work.5

A  lot of the cleaning up of that6

corner, and it's still a problem corner7

because on the other side of it you have8

Albert's Liquor Store, which there's always9

people loitering and hanging out there, which10

is a complete disaster.  But that's another11

issue on the seventh floor I'll take care of.12

And that has been cleaned up, yes,13

by the purchase by Ms. Sweek and the cleaning14

up and the getting out the bad tenant.  It has15

also been by the complete redevelopment of16

Kentucky Courts, and it has been really -- the17

bottom line is it has been because of the18

partnership behind the neighbors that stood19

behind me today and MPD working hard to get20

that corner cleaned up.21

And it was a very difficult22
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corner.  So, you know, we want to share the1

accolades for the people who got that place2

cleaned up.3

That is it.  Thank you very much,4

and thank you for your time.5

MS. SWEEK:  Can I ask a question6

of him?7

CHAIRPERSON MILLER:  You can.  The8

Board goes first and then you can ask your9

question.10

MS. SWEEK:  Okay.11

CHAIRPERSON MILLER:  This is kind12

of my statement and my question.  We're very13

aware that the Board gives great weight to the14

ANC report, and that means that we would15

address the issues raised in the report, and16

when I look at this report, there's nothing in17

here except that the ANC opposes the child18

development center without prejudice to a19

future application.20

So I just want to put that on the21

record and say, you know, I mean, that just22
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leaves us with that.  We could think, you1

know, maybe everybody has different issues or2

there wasn't consensus and what the issues3

were or whatever.  4

I mean, your testimony certainly5

raises issues for us to think about, but I6

just want to clarify, you know, and in the7

future if there are specific issues, like you8

say, we have a real issue with traffic or9

whatever and you want this Board to really10

address it, it has to be in the report.11

Okay.  I mean, it sounds like,12

just to react to your testimony, that there's13

a great concern about the traffic, and this14

was something we were talking about.  I think15

that we are probably going to seek DDOT's16

opinion on this because it sounds like people17

are concerned, but don't necessarily know how18

many cars can be absorbed, you know, whether19

it's 68 or less.20

I know you'll have a traffic plan.21

Whether that will work, I mean, DDOT is the22
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one that has the greatest expertise, and the1

Board certainly gives great weight to that,2

and we don't have that here.  But we can3

continue to certainly hear what the neighbors4

who live in the area see and observe and all.5

So that's my comment on that6

testimony.  Other Board questions?7

MR. ETHERLY:  Very briefly, Madam8

Chair.9

Thank you very much, Commissioner10

Glick, for your testimony and for the work of11

the ANC.  I know that ANC-6B has a very long12

history on zoning issues, transportation13

planning, kind of the whole nine yards.  14

I do share to an extent the15

Chair's concern that a little more meat in the16

written report would have been helpful, but I17

think your testimony today has helped to18

really flesh that out.19

What I wanted to perhaps make sure20

I'm very clear on is as you're aware, Section21

205.8 does encourage this Board, of course,22
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require that this Board consider the impact of1

other day care centers in the vicinity.  So I2

wanted to be sure that I'm clear on the3

impacts that are currently being felt by the4

Board of Child Care Operation.5

As you indicated, there are6

traffic impacts that are being felt by that7

operation.  Could you be a little bit more8

specific in terms of what you're seeing and I9

think the critical question that 205.8 tries10

to get at is does the application before us as11

it's currently proposed take in a cumulative12

effect with an existing child care center,13

Board of Child Care.  Does that, in your14

opinion, tip the scales here such that15

regardless of what type of traffic plan or16

what type of pickup/dropoff plan we have,17

there simply is going to be too much weight on18

this Roe-Wade network in the immediate19

vicinity.20

MR. GLICK:  As for future weight,21

you know, you can't be sure what is going to22
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happen, but we look at what we have currently,1

and in your packet that was given to you with2

the color photos on the front, towards the3

back -- and this really did; I've got to say4

this tipped the scales of the other ANC5

Commissioners.  This is a very hard vote for6

our ANC, but in the end we got nine-one7

against it.8

You'll see these signs, and9

they're posted in the windows of the Board of10

Child Care, and I've seen them.  What happens11

is people park.  They get out of their car.12

They leave their kids in, and if you just look13

at it, it says "Day Care Parents Parking14

Restrictions.  Do not double park out front.15

Do not park in the alley.  Park on the other16

side of the street after 4:00 p.m.  Do not17

pull up in front of the building.  This is18

dangerous and the fumes are getting into the19

toddler room."20

And then on the next page it says,21

"Do not park in front of neighbors' driveways22
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when picking up and dropping off.  Thank you."1

I've seen cars parked in the2

alley.  I've seen cars double parked on the3

street, and this does have a huge impact.  If4

parents are doing it there, I firmly believe5

they're going to do it everywhere else.6

And what happens to a fire truck7

or to an ambulance that comes out and has to8

go up?  "Oh, well, let's just wait.  I'm sure9

they'll be back after ten minutes."10

How long do people get out of11

their car and go into the facility?  It's a12

very serious issue, the child and adult day13

care.14

We also know that Payne Elementary15

School -- we have worked, the community has16

worked very hard on redeveloping that17

elementary school.  It's so important to have18

it as a community asset.19

You have no parking in front of it20

currently.  Right now there are about 200, 25021

students.  They are planning within the next22
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two, three years, but I believe later this1

year, this fall, increasing their day care and2

increasing the amount of students going there,3

as well as making it part of the cluster4

school on Capitol Hill, and we're so thrilled5

about that as a neighborhood.  We want to see6

Payne Elementary School get on track.  We want7

to see those children there get a chance and8

have an opportunity and have residents be9

wanting to send their children to Payne.  That10

has been something I've wanted to see since I11

moved into the neighborhood in '99.12

And that is going to have a huge13

impact when you're going from 200 to 600 in a14

short period of time, plus all of the parking15

issues that you're going to get with all of16

the development on 15th Street.17

But, yes, the child and adult day18

care within 1,000 feet and this is within 70019

feet.  That was of huge concern to ANC-6B.20

MR. ETHERLY:  Thank you.21

Thank you, Madam Chair.22
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CHAIRPERSON MILLER:  I'd like to1

follow up on that because I think there are2

kind of two different questions.  One is the3

problems that the other day care center has,4

does that have anything to do cumulatively5

with this day care center?  For instance, with6

those problems plus this day care center7

cumulatively create more problems or is it8

just that I did hear you say that if they have9

these problems it's likely that this child10

care center would have similar problems.11

MR. GLICK:  What I would see,12

first of all, on 15th and 14th Street you have13

the only two bike lanes for that part of14

Capitol Hill.  That's very important.  I'm a15

cyclist.  I biked up here today.  So that's16

something that's important to myself and to17

anyone else who bikes, and that takes off a18

certain amount of footage from your street.19

You're going to get bottlenecks,20

and in the hilliest area, both in southeast21

and northeast, the far eastern side, it's22
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getting -- it took me -- I used to work on1

North Capitol Street, and there were times I2

would drive to work.  When I drove to get up3

to North Capitol and P, it would take me 304

minutes to go from there to North Capitol and5

P in a car.  The traffic is so -- and you6

think it's Capitol Hill.  It's going to be a7

lot more relaxed.  It was a disaster.  It was8

a nightmare, and I felt like I might have been9

driving in from Fairfax or something.10

I think what you're going to see11

is on 15th Street you have double parking12

issues going north, and then on 14th Street13

you'll see you're going to have the same14

thing, especially after work.  People get home15

at five, six o'clock.  They're parking on the16

street and then people are going to be17

parking, and then people are going to come to18

pick up their kids between six and seven or19

five and seven, and they're going to be20

fighting for the same spaces.21

Everyone takes up the bike lane.22
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No one cares about the bike lane.  You know,1

that's like the last -- you know, oh, I'll2

just drive in and pull in there.3

So I think you're going to have4

double parking on both sides, and you're going5

to have gridlock in a residential6

neighborhood, which is hard to believe.7

CHAIRPERSON MILLER:  Okay.  Let me8

ask you one last question, and maybe this is9

just something for you to think about, too,10

but basically before the Board, I mean, we11

have different options.  One is, you know, you12

could be opposed to this application, but even13

the ANC says without prejudice to a later one.14

And so I guess my question goes to15

with respect to this one, it can be modified,16

and we're looking at that, and there can be17

conditions so that if you're aware of certain18

problems as a result of specifics in the19

neighborhood, such as a bike lane or as a20

result of problems that this other child21

developmental center has had, I would just22
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suggest that maybe you could think of specific1

conditions that might ameliorate that and2

allow the child developmental center to be3

there.4

For instance, we are looking at5

the number of children.  Is it too high, or6

how to control traffic or what to do about the7

bike lane or things like that.  So it's not8

necessarily an all or nothing issue.9

MR. GLICK:  Right.  I understand10

that.  Unfortunately because we're an ANC and11

we voted on -- we took a voted position.12

We're opposed to it right now, but we would13

listen to something in the future without14

prejudice.15

CHAIRPERSON MILLER:  Okay, and I16

would also say at the end of this hearing17

we'll decide whether or not to keep the record18

open or to close it, and if we were to keep19

the record open you would have an opportunity20

to address those kind of issues.21

MR. GLICK:  And we would22
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definitely submit all the other points I1

brought up.2

CHAIRPERSON MILLER:  Okay.  Thank3

you.4

Any other Board questions?5

(No response.)6

CHAIRPERSON MILLER:  Okay.  Would7

you like to cross examine Mr. Glick?8

MS. SWEEK:  Yeah.  I would like to9

know what a stop sign on Kentucky and C has to10

do with my facility.11

MR. GLICK:  Kentucky and C is a12

very dangerous intersection that you have to13

pull into the intersection.14

MS. SWEEK:  What does it have to15

do with my facility?16

MR. GLICK:  Your facility is on17

that block.18

MS. SWEEK:  Well, it's on 14th and19

C.20

MR. GLICK:  On C.  Right, so it's21

within the area.  It's within 50 feet.  So I22
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think that's very valid.  I think that's very1

important.2

MS. SWEEK:  Okay.  I just didn't3

understand the relationship, I guess, between4

a stop sign on Kentucky and C and my facility.5

MR. GLICK:  An all way stop.6

There's currently a stop sign.  We support an7

all way stop because it's --8

MS. SWEEK:  I'm not against an all9

way stop.  I'm just wondering what having one10

or not having one has to do with the success11

or not of my proposal.12

MR. GLICK:  What it has to do is13

that ANC-6B over the past seven years has14

voted on this as an issue two times, and ANC-15

6B has voted on putting an all way stop at16

Kentucky and C Street, and because we -- if17

it's such an important issue for us we have18

already voted on it and discussed it over the19

past seven years, then -- and it still has not20

been rectified by the city to what we would21

like to see, I still think it's a very valid22
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safety issue for anyone living in that area or1

putting a business in in that area.  I think2

it's a very, very serious concern.3

MS. SWEEK:  Okay.  I have a4

question about your talk with the fire5

department.  There are five battalion chiefs,6

and I talked to the one I talked to.  You7

obviously talked to the one you talked to.8

I'm wondering if they could tell you how many9

of those 3,000-plus runs, if they were able to10

tell you how many turned left, how many turned11

right, and what time periods they were in and12

whether they were purely medical or if they13

involved fire trucks.14

MR. GLICK:  My discussions with a15

battalion chief, and he asked me not to use16

his name because he didn't want to go on the17

record as anything, but he happened to be the18

one that was on duty, and he said to me -- I19

just said how would, you know -- and how does20

this look?  You know, would that be a problem21

if cars are double parked here?22
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And he goes, "Oh, my God, of1

course that would be."2

On the other hand, I also live3

right behind the fire department.  I hear the4

sirens at night.  I hear them early in the5

morning.  So I also -- you know, I know what6

I know, and I see what I see.7

MS. SWEEK:  Well, like I said, I8

had a property across the street from the fire9

department and actually in the no parking zone10

in front of the fire -- I couldn't park in11

front of my property because of the no parking12

zone in front of the fire department.  So I13

had that property for two years.  So I'm also14

very familiar with their actions, and I've15

seen them come out and go both ways.16

One other question.  On the Board17

of Child Care, it's pretty much what you said,18

Madam Chairman.  What impact do the failures19

of the parents there have on whether or not my20

projects is approved or the failures of the21

staff to enforce the parking there, which22
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they've tried to do with the signs?1

But I don't understand what that2

has to do with my proposal.  It's like saying3

someone litters out of their car.  So nobody4

can eat in their car.  I don't understand what5

it has to do with my proposal.6

MR. GLICK:  They're a child care7

facility that currently had 68 students.  You8

have a child care facility that presented to9

ANC-6B was going to be for 100 students.  I10

think, if anything, their parking issues -- if11

you're presenting 100 students and they have12

68 and these are the issues they have, I would13

imagine their issues would be less because14

they have less students coming in, and I would15

imagine you're dealing with a much smaller16

property and you have many more students, that17

I think the problems would only be exacerbated18

and similar.19

MS. SWEEK:  Well, it won't, of20

course, be a much smaller property once it has21

the third floor.22
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And I also talked to the principal1

at Payne last week, and this whole thing about2

the cluster school is not for sure.3

CHAIRPERSON MILLER:  Let me tell4

you this.  I just have to be careful in5

procedure.6

MS. SWEEK:  Okay, all right.  I'll7

stop.8

CHAIRPERSON MILLER:  You're also9

going to have another opportunity.10

MS. SWEEK:  I'll stop.  11

CHAIRPERSON MILLER:  Okay.  I just12

want to say you have an opportunity in closing13

arguments to address things, but this is just14

questions.15

Okay.  Do you have any questions16

for the ANC?17

MR. KULBASKI:  I do not.18

CHAIRPERSON MILLER:  Okay.  All19

right.  Then I guess it's time for you to20

present your case.21

MR. KULBASKI:  Thank you. 22
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As I said earlier, my name is1

Frank Kulbaski.  I'm an attorney representing2

the Kentucky Courts group and the C Street3

Opponents, as well as myself.  I live at 13524

C Street, across the street and approximately5

two car lengths down from the property.6

This is an ill conceived, poorly7

planned proposal that should be rejected by8

the Board.  It is opposed by over 1009

neighbors in the immediate area.  It was10

resoundedly defeated by nine-one for the ANC,11

and it is unanimously opposed by the Capitol12

Hill Restoration Society.13

Ms. Sweek has the burden of proof14

here, and I've heard a lot of discussions here15

today and at the ANC meeting about thinking16

about reducing the proposal or modifying it or17

coming up with different solutions, but I18

would emphasize to the Board that the burden19

of proof is on Ms. Sweek to show that her20

proposed plan will not have adverse impacts21

and violation of Section 205.22
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I believe, based on the evidence1

that you've already seen and the evidence I'm2

about to present, that Ms. Sweek cannot meet3

that burden of proof, and I'd like to start4

with Section 205.3 that talks about traffic5

and safety issues.6

As you know, Ms. Sweek's7

application can only be granted if she8

establishes that the proposal is located and9

designed to create no objectionable traffic10

condition and no unsafe condition for picking11

up and dropping off children.12

As you can see, the building at13

issue is on the corner of 14th and C Street.14

There is absolutely no off-street parking15

connected to that building.  There currently16

is no loading zone, and there is no no parking17

zone.18

Ms. Sweek, in fact, has19

acknowledge the traffic problems that will be20

caused by her proposal in what she called her21

burden of proof which she filed as Exhibit 422
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in the record.  In her Exhibit 4, she quoted1

the question:  "How allowing the use will not2

adversely affect the use of the neighboring3

property, that is, traffic, noise and4

lighting."5

In response she wrote, "Dropoff6

and pickup traffic will be controlled by staff7

through the use of temporary traffic cones."8

Now, I personally spoke with9

Christopher Delse (phonetic) at the Department10

of Transportation, and he told me that traffic11

cones are illegal and could not be allowed in12

this situation.13

But the fact that this is in Ms.14

Sweek's application and it has not been15

amended shows that Ms. Sweek has not16

thoroughly thought out this proposal and that17

the Board should rule based on what Ms. Sweek18

has put before them today.19

Now, I'd like to emphasize that20

the primary safety concern that I and all of21

our neighbors have deals with the emergency22
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vehicles at Engine Company No. 8.  In the1

packet that I gave to Ms. Bailey and she has2

given you today, there's a picture of how3

dangerous having a child care center of any4

size will be at that location.5

As you can see, there is a fire6

truck that takes the entire width of that7

street.  There is absolutely no way that8

traffic can travel in the opposing direction9

when a fire truck or even an ambulance is10

going down that street, and even if the11

loading zone is changed to 14th Street, 14th12

Street is a one-way going south, and I expect13

that most of the traffic will come to this14

building from C Street traveling in an eastern15

direction.16

So let's assume for the moment17

that a loading zone could be established on18

14th Street notwithstanding the bike lane19

issue, which I'll address soon, but assume20

that there are two spaces.  If there are four21

or even three cars waiting to load and unload,22
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C Street will be blocked, and a fire truck or1

an ambulance will not be able to go down C2

Street.3

Now, Ms. Sweek has somehow4

minimized the importance of ambulance and5

medical vehicles by saying that only a certain6

number of fire trucks go down the street.  I7

don't know why an ambulance is less important8

than a fire truck, but on the third page of my9

packet of documents I've attached an E-mail10

that I received from Captain Thomas Thornhill11

of the engine company where he gives the12

statistics.13

And as I said in my cross14

examination with Mr. Parker, according to the15

last fiscal year, there were 3,675 total16

responses.  Now, you don't have to be a17

statistician or a mathematician to understand18

that that is over ten responses a day, and19

even if only 50 percent of them use C Street,20

that means that there are going to be five21

emergency calls per day in that area.22
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CHAIRPERSON MILLER:  I'd like to1

follow your line of thought there, why this is2

such a problem.  Like right now an ambulance3

or a fire truck may have to go down that4

street, and there are cars.  When we were5

looking at it, there are cars on either side6

or whatever.  What is going to be so different7

or why is it that cars can't pull out of the8

way when the ambulance is coming or the fire9

truck?10

MR. KULBASKI:  Well, if you see on11

this photograph, cars are parked along the12

entire curb.  So let's assume that the fire13

truck is coming in the opposite direction that14

it's going in this picture, but if the car is15

going down C Street in the direction of the16

current fire truck and the fire truck is17

trying to come up C Street, there's no way.18

There's no place for that car to go.  The curb19

will be filled with parking.20

I don't know if I'm articulating21

this.22
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CHAIRPERSON MILLER:  Well, this1

car right here, this white car in this2

picture, is it a parked car?3

MR. KULBASKI:  Yes, it's a parked4

car.5

CHAIRPERSON MILLER:  Now, that's6

even worse because there's no driver to pull7

out of the way, right?8

MR. KULBASKI:  No, but --9

CHAIRPERSON MILLER:  Why do they10

allow parking there?11

MR. KULBASKI:  Well, they12

currently do allow parking, but --13

CHAIRPERSON MILLER:  Yes, but14

why --15

MR. KULBASKI:  -- my point -- my16

point is that when you have a -- let's imagine17

a line of three cars on C Street.  I don't18

know where three cars are going to be able to19

go, and as Commissioner Glick testified,20

probably the only place they could go is to21

back up to Kentucky Avenue and that's already22
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an incredibly dangerous situation with only1

two stop signs for a four-way traffic2

intersection.3

CHAIRPERSON MILLER:  How about the4

cars on the other side of the road?  Can't5

they get out of the way?6

MR. KULBASKI:  They're parked.7

CHAIRPERSON MILLER:  They're8

parked between seven and eight in the morning.9

They're parked.10

MR. KULBASKI:  Yes.11

CHAIRPERSON MILLER:  So they're12

allowed to park.13

MR. KULBASKI:  Correct, but Ms.14

Sweek is the one that is seeking to change the15

status quo here.16

CHAIRPERSON MILLER:  No, I'm just17

trying to see, understand the difference in18

the problem between what's the status quo and19

how it's going to change.20

MR. KULBASKI:  Right now there is21

not a line of 34 cars in the morning stopping22
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in front of that building and likely double1

parking to block any traffic.  Right now it is2

bad enough that already one lane of traffic is3

being taken away by the fire truck, but if4

there is a single car double parking on that5

street, the fire truck is going to have a6

problem getting down the street.  It's going7

to have to find an alternate route.  It's8

going to be delayed to rescue the house on9

fire or the person who needs an ambulance.10

CHAIRPERSON MILLER:  Okay.  Let me11

ask you.  Oh, okay.12

MR. KULBASKI:  No, please.  Go.13

CHAIRPERSON MILLER:  This is not a14

unique situation that there's a child15

developmental center in a neighborhood where16

cars drive down.  It may be different because17

of this ambulance-fire truck situation, but18

sometimes there are people out there who help19

the school who are directing traffic, for20

instance, who wouldn't allow double parking.21

MR. KULBASKI:  Ms. Sweek's only22
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proposal to satisfy that is to put orange1

traffic cones on the street.2

CHAIRPERSON MILLER:  Okay, all3

right.  I understand now what you're saying,4

is that the application as filed is weak in5

that respect, but there are possible6

solutions, and that's just what I'm asking.7

MR. KULBASKI:  Honestly,8

heartfeltly, I don't mean to be argumentative9

with you, but I think a line of ten cars10

waiting to drop off a child on C Street or11

14th Street is going to create a serious12

safety hazard that does not now exist.13

CHAIRPERSON MILLER:  Okay.  14

So you're concerned that if there were a line15

of ten cars.16

MR. KULBASKI:  A line of three17

cars, a line of two cars will do it.  And if18

there's no dropoff, because right now that19

property is entirely residential except for20

Payne, which already controls the traffic, but21

right now if Ms. Sweek carried on with her22
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proposal to turn that into apartments or1

condominiums, there would not be a line of2

cars stopped at that location every morning3

and every evening.4

CHAIRPERSON MILLER:  Okay, and I5

don't mean to interrupt you.  I just want to6

focus here.  Now that we're getting towards7

the end of this hearing, is there any number8

of students in your view that would be9

acceptable, or you position is a child care10

center just cannot exist here because it would11

bring some cars?12

MR. KULBASKI:  No, that's not my13

position, but right now Ms. Sweek is saying --14

and this has changed.  We went from 100 to 8015

to now 68 children and 21 staff.  She is now16

proposing 89 people in that house, and she's17

also proposing that that could be flexible.18

There will be a constant 89, but people will19

be coming and going.  So there can be more20

people than that.21

I think that's completely22
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unacceptable, and I think the question of1

whether we would accept less is somewhat2

academic because she has testified today that3

it is economically infeasible to do it for4

less than 68 children, that that's her final5

number.6

In addition, I should also add7

that I'm a little afraid to concede this8

because I represent a group of people, and I9

can't speak for anybody but myself, but I do10

think that the number that has been proposed11

to you as the bottom economically feasible12

number of 68 children and 21 staff is way too13

many for that location.14

Mr. Glick has already mentioned15

the dangerous intersection at Kentucky Ave.16

and C Street, and I would just like to add to17

that if there is a line of more than seven18

cars on C Street, that line will block19

Kentucky Avenue.20

In addition, I would like to point21

out, again, as I did on my cross examination,22
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that if you look at the architectural plans1

that are in this document, everything is2

designed to have the primary pickup and3

dropoff on C Street.  The lobby area is there.4

The reception area is there, and short of a5

new architectural plan showing that the actual6

pickup and dropoff will be on 14th Street, I7

think it's a pipe dream to expect people who8

are late for work, who are in a hurry, who are9

driving in the snow or the rain, to stop in10

one location and walk a long distance to C11

Street.12

I think the natural human behavior13

is going to be to drop off and pick up on C14

Street when that's the main location from the15

architectural standpoint.16

I also think there's a very17

serious concern with the bike lane, and again,18

that's on the second page of my presentation.19

I think if 14th Street is seen as Grand20

Central Station with cars coming and dropping21

off and opening doors, I think de facto it's22
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just going to erase that bike lane, and again,1

the bike lane was set up.  I'm sure there were2

people who came before a hearing to advocate3

for it, and because Ms. Sweek wants to open up4

a for-profit day care center, I don't think5

that's fair to the community to destroy that6

bike lane because it would easier for her to7

have an entrance on 14th Street rather than C8

Street.9

The other issue that --10

CHAIRPERSON MILLER:  Can I just11

ask you?  I don't want to prolong this, but is12

it not only not that it's easier to have it on13

14th Street, but I thought that it was14

preferable with respect to the neighborhood's15

concerns to have it on 14th Street.16

MR. KULBASKI:  It is preferable,17

but it is still flawed.18

CHAIRPERSON MILLER:  Okay.19

MR. KULBASKI:  I mean, if you held20

a gun to my head and said, "Pick one," I would21

pick 14th Street, but I think that that is a22
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problematic solution given the bike lane.1

The other traffic concern we have,2

which is one of the reasons why we sought3

party status is due to the fact that the4

Kentucky Courts parking lot has only one5

entrance and one exit.  It's the same entrance6

and exit.  It's on C Street.  That parking lot7

is for 40 cars, and again, if there are more8

than two cars on C Street, the ability of any9

car to come out of that parking lot and turn10

eastward is going to be blocked.  That's going11

to affect both morning and evening traffic12

getting out of the parking lot in the morning13

and getting into the parking lot in the14

evening.15

I'd also like to point out that16

the building has no alley or service entrance,17

and as I believe Mr. Etherly pointed out, this18

is going to also take up parking and loading19

zone space.  Even with the proposed size of 6820

children and 20 staffers, there are going to21

be needs for garbage pickup, for supply22
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delivery, and that is going to adversely1

affect the traffic conditions and parking as2

well.3

With respect to parking, Section4

205.4 requires that the center shall provide5

sufficient off-street parking spaces to meet6

the reasonable needs of teachers, other7

employees, and visitors.  As has already been8

pointed out, there is absolutely no off-street9

parking for visitors.10

And I'd like to point out what the11

nature of the use agreement Ms. Sweek has with12

Payne Elementary.  She's made a big deal out13

of the fact that that use agreement is14

renewable, but what is included in that use15

agreement is a cancellation clause for 3016

days.  That use agreement can be renewed on17

day 365, but on day 366, notice can be given18

that in 30 days all of that parking is being19

taken away.20

I know we're running late, but21

shortly I would like to introduce some22
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testimony from someone in our group who has1

spoken to the principal at Payne Elementary2

School to give you some idea of the growth3

plans for Payne, which will go to the4

likelihood that those six parking spaces that5

Ms. Sweek currently has are going to evaporate6

due to Payne's own needs for growth.7

Again, we take issue with any8

statement that Ms. Sweek has made in the past9

that parking is always available at C and 14th10

Street.  If you look at this picture, all of11

the cars except for the fire truck and this12

crazy car who's doing a U turn in front of the13

fire truck are parked.14

The second page shows parking both15

on C Street and 14th Street.  And as Mr. Glick16

pointed out, there are going to be additional17

parking burdens due to the condominium18

developments on 15th Street.  19

The back of the package that I20

submitted to you contains Web pages from Macy21

Development showing the plans to build those22
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condominiums.1

I'd also like to point out that2

with respect to parking the area is already3

RFK zoned.  That's a burden on the4

neighborhood, and I believe Ms. Sweek would5

need additional relief to change that status.6

And with respect to the noise, I7

do believe that there is a noise issue here.8

CHAIRPERSON MILLER:  Okay.  Wait.9

We both have this.  Why would she need to10

change the status with respect to the RFK11

parking?12

MR. KULBASKI:  Well, I think my13

prediction is that the Department of14

Transportation will consider the need for15

parking of residents during RFK events and the16

burden of traffic there, and right now when17

there is an RFK event and I have a visitor, I18

need to get a special parking permit for that19

parking.20

There are day baseball games, and21

so I think there's going to be a problem as to22
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where these cars are going to go during an RFK1

event.2

CHAIRPERSON MILLER:  Okay.  You're3

just saying that these are the visitors?4

MR. KULBASKI:  Yes.5

CHAIRPERSON MILLER:  Okay.6

MR. KULBASKI:  Or parents.7

CHAIRPERSON MILLER:  Who need to8

park.9

MR. KULBASKI:  Right.10

CHAIRPERSON MILLER:  Okay.11

MR. KULBASKI:  I am concerned12

about the use of that grassy area for a picnic13

area for the children.  In the packet of14

documents, there is a posting that Ms. Sweek15

put on the Internet to solicit support for her16

plan, and she clearly shows that she intends17

to use that space as a picnic area. 18

I think with 68 children that's19

going to be a very noisy endeavor, and I also20

think moving a large number of children to21

Lincoln Park every day is going to create22
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undue noise in the neighborhood.1

I also believe that the BCC Child2

Care Center is a huge problem legally for Ms.3

Sweek, and I think that the cumulative impact4

of two child care centers is going to be5

harmful to the community.6

You asked Mr. Glick whether he's7

complaining that the child care center will8

just have similar problems or whether they9

will be cumulative, and I would like to point10

out on this side which is in the packet, the11

third point encourages parents picking up or12

dropping off children at BCC to actually park13

on C Street.  So that's evidence that C Street14

between 14th and 15th Street is going to have15

a cumulative effect from both Ms. Sweek's16

proposed center and from the existing BCC17

center.18

I would like to call as a witness19

Kathleen Riley, who spoke with the Director of20

the BCC to get more information about the21

problems they have.  Is it --22
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CHAIRPERSON MILLER:  You are1

entitled to call witnesses.  I would just say2

that if they could perhaps recognize that3

there has been a lot of testimony that has4

already been presented and they don't need to5

be redundant or they can summarize to the6

extent that they're saying what somebody has7

already said before.  They can just say, "I8

agree with that."9

MR. KULBASKI:  I could summarize10

it for you right now.11

CHAIRPERSON MILLER:  For us?12

MR. KULBASKI:  And that is that --13

and maybe Ms. Riley could correct me if I14

misstate, but currently there are 55 children15

at BCC.  They are licensed to have 6816

students, and they plan to increase their17

enrollment to 76 students.18

MS. RILEY:  That's correct.19

CHAIRPERSON MILLER:  Okay.  You're20

just representing what she would say?21

MR. KULBASKI:  That's correct.22
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CHAIRPERSON MILLER:  And, Ms.1

Riley, is that true?2

MS. RILEY:  Yes, ma'am, that's3

true.4

CHAIRPERSON MILLER:  Okay.  Then5

she doesn't need to repeat it, but if there's6

a lot of factual stuff that you're about to7

say it's better that the witness herself say8

it.9

CHAIRPERSON MILLER:  Okay.  Then I10

elect to call her.11

CHAIRPERSON MILLER:  Is there more12

factual information you think you need to put13

in the record?14

MR. KULBASKI:  Well, I wanted to15

have her testify that there are six off-street16

parking spots that are adjacent to that17

building.18

CHAIRPERSON MILLER:  I don't want19

it to be like repetitive, like you tell me20

what you think she's going to say and then she21

comes and says it.  So --22
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MS. RILEY:  Do you want me to just1

state it?2

MR. KULBASKI:  Yes, Kathleen.3

Could you just come --4

CHAIRPERSON MILLER:  So come on5

up.6

MS. RILEY:  Good afternoon, Madam7

Chair.  Kathleen Riley, again, 1410 C Street,8

S.E.9

I learned talking to  Berna Artiz,10

who is the center director for the child care11

facility there, they currently have 55 kids12

there.  Nine of them are infants, and they13

have a license, a current certificate for 68.14

They intend to expand that to 76, and from15

what I understand, the paper work is going16

through.  It's in final implementation right17

now.18

They have six parking spots in the19

back of the facility, and one of them is a20

handicapped, which is kind of neat, and it is21

used every day.  22
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They have five spots in the front,1

which are continuously occupied by the staff2

that work there, and they do have a problem3

with double parking with parents dropping off4

kids because, you know, the staff has to be5

there for the kids.  So they come and they6

double park and they get their kids and they7

get walked to the car.8

I asked about tickets, and they9

said, yes, they do get tickets.  At least once10

a week staff will get tickets because that's11

a Zone 6 area there.  You have to have a12

sticker and a lot of these folks drive from13

out of town.  They live in Virginia or14

Maryland, and they just kind of find parking15

wherever they can or feed a meter.  So they do16

get tickets.17

I also asked about expansion.  She18

said she's not going to expand the facility.19

Right now the current occupancy certification20

is 14,900 square feet.  That includes a 5,00021

square foot rooftop area for nice time22
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weather, outside play, and it looks like a lot1

of fun because I went up there and hung out2

with the kids for a while.  It was kind of3

neat.4

But they also in inclement5

weather, they have a 500 square foot area6

that's inside the facility, and they use that7

during snow.  When the show gets pretty tough,8

the snow banks get pretty high and it's hard9

to walk kids to the park.  So they use that10

area a lot.11

Right now, they're at 72 percent12

occupancy.  So they have five classrooms13

total, and the infant classroom is one of14

those classrooms.  The other three are not15

full.  So as kids move out from kindergarten16

or the toddler and then from the toddler to17

the pre-K, that's not, you know, all of a18

sudden the kid had a birthday and he gets to19

go to the next class.  That's not how it20

works.21

The workers there, the certified22



256

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

day care workers that work there determine1

whether the child is able to move to the next2

class, and when they do, then a spot opens up,3

you know, for the next kid or for somebody4

from the outside.  So that's how that works.5

That's about it.6

CHAIRPERSON MILLER:  So do you7

think it has an adverse impact on the8

community or it's basically the parking in the9

neighborhood that's the problem, and they get10

ticketed and that doesn't totally solve the11

problem?  Is that basically --12

MS. RILEY:  It's the parking.  The13

parking in the neighborhood has been a problem14

already.  We do have people that park on C15

Street.  I mean, I see them.  They park on C16

Street and then they walk up the street and17

get their kids and walk them back or sometimes18

they'll take a chance and park in the no19

parking zone in front of Payne and quickly run20

down the street, grab their kid, and come back21

and hope that their parking enforcer isn't22
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going to come around and give them a $251

ticket.  That gets expensive after a while.2

And I watch them.  I see them all3

the time.  It happens all the time.  Having4

two day cares in the neighborhood is going to5

be a bit of a burden as far as parking is6

concerned.  We're not anti-day care.  We're7

just anti-traffic, anti-noise because we enjoy8

our residential zone area and we like being a9

residential zone area.  We don't want to turn10

into a commercial zone area.  We don't want11

14th Street to turn into a commercial zone12

area.13

So that's about it.  Thanks.14

CHAIRPERSON MILLER:  Thank you.15

MR. KULBASKI:  I know I'm wearing16

out my welcome, but I would just ask your17

indulgence.  If I could ask Gretchen Mikeska18

give a similar presentation as to what's going19

on at Payne School.20

CHAIRPERSON MILLER:  A different21

angle?22
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MR. KULBASKI:  It's a different1

program.2

MS. MIKESKA:  Hi.  I'm Gretchen --3

CHAIRPERSON MILLER:  Addressing4

how Payne School impacts. Okay.5

MS. MIKESKA:  I'm Gretchen6

Mikeska.  I live at 1404 C Street, S.E., and7

that's less than 200 feet from the facility.8

I had a conversation with9

Principal Holmesly, who has been in that10

position for 15 years, on May 7th and also the11

Director of the D.C. Parks and Recreation, Ms.12

Golden, who has been in that position for nine13

years.14

I just wanted to talk about the15

existing situation at Payne, which is right16

now, as Mr. Glick had said -- right now17

there's 241 students at Payne Elementary18

School.  They also house the D.C. Parks and19

Recreation Programs, which is the two to four20

year old day care for 20 children, and then21

they also have a recreation program that22
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serves about 50 children from the community.1

And then the Payne School has2

their regular five to ten year old elementary3

school program for the 241 students, and they4

have before and after care, which is basically5

breakfast in the morning starting and then the6

after care program.7

What Principal Holmesly said to me8

was that he's anticipating and hoping, and as9

we are in the entire community, that Payne10

will become part of the cluster school within11

the year 2010.  What he said for sure was this12

2007 to eight school year they'll add a three13

year old program, which they actually tried to14

get to open this year and for some reason that15

did not open.  So that will be opening this16

year.17

So that will probably be -- we18

didn't go over the numbers of that, but that19

will probably be 21 kids and they'll probably20

start out with one class just based on my21

knowledge of D.C. Public Schools, because I22
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have a child in the program.1

For 2010, what will mean is that2

Payne School will now no longer be a3

neighborhood school where the kids primarily4

walk, as they do now.  He has some out of5

boundary students, but most of them are right6

from the neighborhood.7

But then it will join the cluster8

schools, which is Peabody, Watkins, Payne, and9

Stuart Hopson, and then it will serve10

basically the greater Hill from essentially11

south of or north of Pennsylvania Avenue and12

east of Fourth Street pretty much out to13

Maryland, will probably be most of the kids14

that will come to it.15

And what that will mean is more16

staff, more buses, more people dropping off,17

and will serve a greater community.  And we're18

really looking forward to that because we've19

worked pretty hard over the years to try to20

get Payne into that system.  So we're really21

hoping that occurs.22
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I can also say that as we, I1

think, all know in D.C., that the D.C. Public2

Schools is a bit of a moving target.  No one3

really knows what's going to happen for sure,4

and he said this is what he -- based on the5

best information he had, that's what he was6

anticipating, and I welcome that as very good7

news.8

Thank you.9

CHAIRPERSON MILLER:  What's the10

dropoff situation at Payne?  Can they just11

come into the property?  Is there a lot that12

the cars come into?13

MS. MIKESKA:  Well, what he said14

is that actually most of the students -- he15

does have a lot of walkers, and he encourages16

them to come in 15th Street through the17

playground.18

The drivers, some come on 15th19

Street and some come on C Street.  The reason20

that he doesn't like them coming on C Street,21

and he actually tries to discourage it but not22
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very successfully, is a child did get hit a1

few years back, and the problem is that a lot2

of people are coming from east to west.  So3

they're coming from, say, 18th Street or4

whatever, and so now they have to cross across5

the street, and if they come on 15th Street,6

then if they drop off there, they're on the7

same side of the street as the school because8

that's traveling northbound, which is the same9

side as the school.  So they don't have to10

cross across the line of traffic.11

CHAIRPERSON MILLER:  I guess my12

question was though the drivers.  Do they drop13

the kids off at the curbside or do they come14

into a --15

MS. MIKESKA:  They drop you on the16

curbside at C Street or they drop at the17

curbside of 15th Street and I guess some of18

them park in front of our houses.  19

I leave before school because I20

have to get my child across town to school.21

So I leave usually my house at about five to22



263

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

eight, but my neighbors have told me that they1

see them parking basically along our lines2

where a lot of people that drive to work, then3

there are a few places that sometimes are4

open, or they'll double park or they'll park5

in the no parking zone at C Street that Payne6

has set up and risk the ticket, which I think7

a lot of people do because, you know, the8

ticket people aren't there all the time, and9

I think people get a pretty good sense for10

when they're coming and such.  So they11

probably know the game by now, I would12

suspect.13

CHAIRPERSON MILLER:  I have one14

last question, and this may be pretty15

speculative for you --16

MS. MIKESKA:  Okay.17

CHAIRPERSON MILLER:  -- but I'm18

just going to throw it out.19

There are school age children20

obviously going to the Payne School.21

MS. MIKESKA:  Yes.22
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CHAIRPERSON MILLER:  Do you think1

that there is going to be some overlap in2

families bringing kids to Payne School who3

would then bring an infant or so to child4

development centers?5

MS. MIKESKA:  Well, I mean, sure.6

I mean, there are probably some kinds now that7

are at the Board of Child Care.  There's some8

that could go to a new facility.  There's9

probably some that are in the D.C. Parks and10

Recreation Program.11

CHAIRPERSON MILLER:  Okay.12

MS. MIKESKA:  Anything is13

possible.14

CHAIRPERSON MILLER:  Any other15

questions from the Board?16

(No response.)17

CHAIRPERSON MILLER:  Is that all18

of your witnesses? 19

Wait.  She has a chance to cross20

examine before you go.  I just wanted to make21

sure you were finished though.22



265

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

MR. KULBASKI:  Yes.1

CHAIRPERSON MILLER:  Okay.  Would2

you like to cross examine any of these3

witnesses?4

MS. SWEEK:  Yes.  I just have a5

couple of questions.  You attended the ANC6

most recent board meeting, right?7

MS. RILEY:  I did.8

MS. SWEEK:  I was asking him.9

MS. RILEY:  Oh, thank you.10

It's for you.11

MS. SWEEK:  Or am I asking --12

MR. KULBASKI:  Am I a witness?13

MS. SWEEK:  Oh, am I asking --14

CHAIRPERSON MILLER:  You can cross15

him on anything that he actually testified to16

today.  He kind of did some testifying, but17

not carte blanche.18

MS. SWEEK:  Okay.  Just this one19

question is if you attended the ANC board, the20

most recent hearing, which you did, right?21

MR. KULBASKI:  Correct.22
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MS. SWEEK:  There was a packet1

given to the ANC board, and I made an oral2

explanation about traffic cones, and which I3

said that actually it was a member of the BZA4

staff who originally suggested to me that I5

put out orange traffic cones, and I said that6

now that I've been in touch with DDOT, and I7

provided the ANC with this E-mail from DDOT,8

that traffic cones were no longer a9

possibility, and so I am just saying that do10

you consider the E-mail from DDOT to be an11

amendment to my original proposal to use12

traffic cones?13

MR. KULBASKI:  I've never seen14

that E-mail.15

MS. SWEEK:  Okay.  It was16

presented to the ANC, and it is in your packet17

in the supplemental packet that you have.18

I'm addressing this to the Board,19

and that is Number 16, which I've already20

pointed out to you. 21

That's all.22
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CHAIRPERSON MILLER:  Thank you.1

Does the ANC have any questions?2

Okay.  At this point I think that3

brings us to anyone here to testify in support4

of this application in the audience.  Okay.5

Can you come forward, please?6

Good afternoon.  If you could7

introduce yourselves for the record, why don't8

you do it one at a time?  You can introduce9

yourself and then present your testimony and10

then the next person go.11

MR. TILLEMAN:  Certainly.  My name12

is Tomicah Tilleman.  I live at 1415 Potomac13

Avenue, S.E.14

MS. LEVIN:  My name is Rebecca15

Levin, and I live at 1409 South Carolina, just16

around the corner from the  proposed day care17

facility.18

MR. TILLEMAN:  There has certainly19

been a great deal said, and I don't want to20

take up any more of the Board's time.  Suffice21

to say the reason we have zoning boards, in my22
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view, is because we entrust you to serve the1

common good.  This city in my opinion has2

faced a crisis for many years, and that crisis3

is the exodus of families to the suburb.4

The families that would help5

improve our school systems, the families that6

would help improve the tax base of this city7

have been fleeing this city for many, many,8

many years.9

The reason that that happens in10

the vast preponderance of cases, and we have11

two instances of this on the block where I12

live in the District -- and I say this as a13

long time District resident who has seen this14

over and over and over again -- is because15

there are not adequate opportunities for our16

children within this District to have the17

lives that we would like them to have.18

And one of the principal causes of19

that is a paucity of good day care, and20

certainly I think as the Board charged with21

serving the common good, you should weigh the22
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arguments that have been presented, but ask1

yourselves very carefully which is more2

important, which will serve the common good3

more, a place for my son to go that will allow4

my family to remain in this District or the5

Commissioner's desire to purchase a classic6

car.  7

As admirable as that might be,8

which will serve the common good more, a place9

for the children of our community to go where10

they are safe and protected or a cycling lane,11

and I say that as someone who cycles to work12

every single day?  13

In my mind it's simply not a14

question.  We talk a great deal about the need15

to provide a good environment for our16

children, the need to invest in our children.17

This is a very clear-cut case of an18

opportunity that this Board has to make a19

decision that will have a direct and concrete,20

positive impact in the lives of our children,21

and it's deeply, deeply frustrating to me that22
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we have to have this discussion.1

I understand there are impassioned2

views on both sides, but this should be a very3

easy decision.  We face no greater challenge4

as a District and as a community than keeping5

good families and children in our District,6

and that we have to have this discussion is7

for me very unfortunate when it should be8

self-evident in light of all of the surveys9

that have been done about the need to provide10

opportunities for our young people; that this11

should be a priority for this Board, and I12

hope you will view it in that context.13

(Applause.)14

MS. LEVIN:  I want to thank the15

Board for its time and patience.  I know this16

is going rather long, and I promise to just17

speak for a couple of minutes.18

Mr. Mann, you had asked earlier19

about how difficult is it to get into day care20

in Washington, D.C.  I am almost nine months21

pregnant, and nearly as soon as I found out I22
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was pregnant, my first phone calls were not to1

my family.  They were not conversations with2

my employer.  They were calls to day care3

centers because I was terrified that we4

weren't going to be able to get on the list.5

I don't work for the federal6

government.  I wish I still worked for the7

federal government.  Most day cares provide8

priority for department employees.  So if you9

work for the Department of Justice, they have10

their own facility.11

There are a lot of day care12

facilities throughout the city, but if you13

don't work for that employer, you don't14

receive priority.  You can take your gamble15

and get on some of the waiting lists.  I know,16

for example that the House of Representatives17

day care does not even allow people on their18

waiting list who aren't House employees.19

Other day cares like the Library20

of Congress, you pay 80 bucks.  You get on the21

list and you'll never see your money again.22
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So you have to take a gamble of, you know,1

trying to get on the waiting list at between2

four and six day care centers.  That's not3

cheap.  That's not money that's going to be4

refunded, and you're not guaranteed a space.5

We are on four day care lists, and6

I have no assurance that we're going to get7

into any of those so that our next option is8

to get a nanny, which is incredibly expensive9

compare to day care, and I'm hoping we can get10

into -- we're on the list for the Board of11

Child Care, but we have no assurance that12

we're going to get into that facility.13

So I want to, you know, thank Ms.14

Sweek for trying to open this business.  I15

mean, there is a huge need for additional day16

care.  I'm a member of a listserv on the Hill17

called Moms on the Hill.  We have about 3,00018

members.  There are some members who no longer19

live in D.C., but most of us are on the Hill,20

and I can tell you that every single week21

there are at least half a dozen questions22
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about how do I get into day care, who do I1

call, can you give me a list, can someone2

provide some guidance on how to get through3

this system.4

And we just had one day care5

downtown that closed, and people are trying to6

figure out what to do now because that's no7

longer an option for them.8

So I think if we were able to do9

some formal survey, and I hope we don't have10

to go through that step because if you just11

talk to parents on the Hill you'll get the12

sense that it's incredibly difficult to find13

day care that's affordable and nearby.14

I mean, I've looked everywhere15

from over near Gallaudet University to all the16

way downtown, and all of the day cares on the17

Hill are full.18

I'd also like to point out that19

there are additional day care facilities that20

are even in more "trafficky" places that are21

congested.  There's a day care facility that's22
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around Third Street off Pennsylvania Avenue,1

which is where all of the businesses on2

Pennsylvania are, and everyone is heading to3

the Hill up there, and somehow by some miracle4

they find a way to get the kids safely into5

the building and safely out to parks.6

I mean, I think these are all7

issues that we can work on.  I really8

appreciated your comment, Ms. Miller, about,9

you know, how can we ameliorate the situation10

that, okay, here's what we're dealing with11

now.  Let's figure out a way to make this12

work.13

And I would just say please,14

please, please give us the additional option15

of at least one more facility on the Hill so16

that we can have a place where we can take our17

kids for child care.18

And waiting until 2010 or some19

possibility of this happening down the road20

doesn't really help the parents who are having21

kids right now.  So we'd really appreciate22
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your support for this.1

CHAIRPERSON MILLER:  Thank you2

very much.3

Are there more individuals who4

wish to testify in support?5

MS. BELL:  Thank you.6

My name is Joni Bell.  I'm a7

resident of Capitol Hill, and I live at 4068

Kentucky Avenue, S.E., which is two blocks9

from the proposed center.10

I have lived there in that area 2011

years.  I'm also a dog walker, and I can tell12

you by that place -- I mean, I walk all around13

the neighborhood there as best I can -- I14

wouldn't be near that place at night because15

I knew what happened.  I would look the next16

morning.  The needles and the trash all around17

that area was terrible.  So you knew what was18

going on there without even having been there19

in the evening.20

Since Ms. Sweet has moved there21

or, well, bought the facility, it has improved22
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so much.  There's far less of that trash or1

population.2

The other thing is it's sort of3

like no good deed goes unpunished, and she has4

put a lot of money and effort into making this5

a better place for the neighborhood, and I6

feel like she's not getting the support she7

needs.8

I do not have children, but I'm9

with Capitol Hill Presbyterian Church.  We10

have a day care center there for over 2011

years, Jenkins Hill, and we just have a long12

list of people waiting to come in, and I just13

applaud the approval of this center as14

discussed with the amendments that were15

mentioned.16

I think it's a good idea, and I17

welcome the sound of young voices in the18

neighborhood.  We are not a senior -- I'm not.19

I'm almost a senior, but we're not trying to20

keep the young kids out of the neighborhood.21

I love the sounds.22



277

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

Thank you.1

CHAIRPERSON MILLER:  Thank you.2

MS. WHITEMAN:  I'm Mary Whiteman,3

and I live at 229 Constitution Avenue, N.E.,4

and if it's all right, what I'd like to do is5

to read what Ms. Suzanne Wells wrote who was6

here until she had to go back to work.7

She has a two year old child and8

has been on five waiting lists for one and a9

half years, and I could give her full name and10

address if you'd like.  She also rides a bike11

to work and doesn't think the dropoff will12

impact bikers.13

She lives at 1339 East Capitol14

Street, which is just a few blocks away.15

CHAIRPERSON MILLER:  Thank you.16

Anybody else here in support?17

MS. TILLEMAN:  I'm Sarah Tilleman,18

and we live on 1415 Potomac Avenue, S.E.  This19

is my son, Eli.  He's one and a half.20

And I just wanted to speak in21

support of Nana's Place.  I'm very excited22
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about the idea of a day care so near our1

neighborhood.  We're within easy walking2

distance of the day care.3

At the moment I'm actually home4

with my little boy.  So I'm not looking for a5

full-time day care, but the idea of having a6

dropoff place today would have been a7

fantastic day to drop him off at Nana's Place8

since he's been disrupting the entire hearing.9

But that's very exciting, but more10

to the point, we lived on Capitol Hill, my11

family, for four years.  We want to live there12

a number of more years and we want to have a13

number of more kids, and certainly we're14

really looking for a child friendly area and15

know that this will really contribute to16

bringing families to the Hill and keeping the17

families that have started moving to the Hill.18

So I think there's more and more19

young children.  I'm seeing more and more of20

a move for it, well, not just seeing it.  It's21

obvious, but anyway, I'm going to end because22
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we're clearly not doing so well up here, but1

thank you.2

CHAIRPERSON MILLER:  We're hearing3

the need for it.  Thank you.4

(Laughter and applause.)5

CHAIRPERSON MILLER:  Okay.6

Anybody else in support?7

(No response.)8

CHAIRPERSON MILLER:  All right.9

How about anybody who wants to speak in10

opposition to the application?  Why don't you11

come to the table then.  I think you all can12

fit.13

Do you have a question?14

MR. KULBASKI:  Do you want us to15

leave the table? 16

CHAIRPERSON MILLER:  Oh, why don't17

you?  I thought they all could fit.  Do you18

mind?  MR. KULBASKI:  No19

problem.20

CHAIRPERSON MILLER:  It's easier21

if they're all up at once.  Okay.22



280

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

Are you ready?  Since you're1

already seated, do you want to start?2

MS. CLASTER:  Sure.3

CHAIRPERSON MILLER:  Okay.4

MS. CLASTER:  My name is Rebecca5

Claster.  I live at 268-B Kentucky Avenue,6

S.E.7

And you have a letter that was8

submitted by me that I wrote, and I just9

wanted to very quickly elaborate on a couple10

of the points.11

My main concern is traffic and the12

safety implications of the increased traffic13

that we would see if this proposal were14

approved.  We've heard a lot about the traffic15

and the fire department, and I think that on16

C Street the potential for probably not 6817

cars every day, but somewhere potentially18

approaching it, especially days where there's19

bad weather and parents would be more likely20

to drive to drop their kids off, I think the21

number of cars in that particular window, a22
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very short window in the morning and a fairly1

sort window in the evening would make it2

difficult for me as a resident of the Kentucky3

Courts Condo to get out of my parking lot in4

the morning when I'm leaving for work and to5

get back in in the evening, particularly if6

traffic backs up at the Kentucky and C Street7

intersection.8

The question was posed why that9

intersection would be impact, and actually10

maybe I'll show on the map.11

So I live here on Kentucky, and12

when I come out of my parking lot and I'm --13

I go to work this way along C Street, and when14

I get to here, C Street has a stop sign and as15

we've discussed, Kentucky Avenue doesn't,16

which means that I have to be extra cautious17

for the traffic coming on Kentucky.18

Now, coming this way, you know,19

traffic is moving and I can see it, but20

because of the angle it's more difficult to21

see around this corner.22
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So what I wind up doing is really1

creeping out into the intersection, and2

oftentimes I'm halfway into the first lane3

before I can really make sure that it's safe4

to go across. 5

And if that's going to be6

happening and there's increased traffic coming7

this way, I think there's a great potential8

for people to be backed up along C Street and9

making it difficult for people to get out of10

this parking lot if there are, you know, two11

or three cars backed up at that stop sign.  So12

that's one issue.13

And then I also am a cyclist, and14

I am very concerned about the bike lane issue.15

This space has been reserved for cyclists, and16

to have, again, in a short window every17

morning, every evening 30, 40, 50, 68 cars18

pulling in, pulling out, when you pull in from19

the street across the curb, you're crossing20

the bike lake.  When you're pulling back out,21

you're crossing the bike lane.  When you're22
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alongside the curb opening your door, you're1

opening the door into the bike lane, and just2

one careless incident  could really injure a3

cyclist very seriously.4

You know, the cyclist then has the5

option of going into the door or around the6

door into moving traffic, and this is the only7

southbound bike lane between Fourth Street and8

the river, and I think it should be preserved.9

CHAIRPERSON MILLER:  Thank you.10

MS. KNEE:  My name is Judith Knee.11

I promise to be extraordinarily12

brief.  I live at 1414 C Street, S.E.  I have13

lived at that address for 25 years.14

For the past nine years I have15

been retired.  So I have had the opportunity16

to observe the traffic, the parking, the17

impact of the fire engines and the rescue18

ambulances, and I wish that there were only19

five of them a day.  We hear those ambulances20

and those sirens all the time.21

I have the opportunity to look at22
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the traffic, the parking, and the impact of1

the fire station during rush hour times,2

during non-rush hour times.3

I live almost directly across from4

Payne Street school entrance.  So I see all of5

the practices of drivers who are dropping off6

their children and picking up their children.7

I think that photo which shows a driver doing8

a U turn almost in front of the fire station9

truck is not an unusual situation.10

I would just like to very much11

associate myself with the remarks of my12

neighbors who have testified against this as13

a problem to our neighborhood from both a14

traffic and a parking and a safety standpoint.15

CHAIRPERSON MILLER:  Thank you.16

MR. CALHOUN:  My name is Jack17

Calhoun.  I live at 1434 C Street, S.E.  I've18

lived there for 29 years.19

I think it is really a mistake to20

kind of dismiss the notion of the 3,67521

emergency runs in a year because one day22
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several years ago I was standing out with my1

neighbor, Jim Myers, along C Street, and the2

commander of Fire Engine No. 8 station came up3

to us and asked us if we would support his4

effort to get the four-way stop signs placed5

there because his view was it was a very6

dangerous intersection, and as the traffic7

volume has increased on the Hill and8

aggressive driving has accompanied it, his9

concern was there's going to be an accident10

with emergency vehicles.  So that's why he11

asked us to support him in that effort to get12

the four-way stop put in there.13

DDOT said that it interfered with14

their overall plan for Kentucky Avenue, but I15

think if you live there on the street, if16

you've lived there for a while, this is one of17

the things that dominates your life, is these18

speeding emergency vehicles.19

I think the ambulances which are20

quite wide, too, are just as much a problem in21

terms of traffic flow as the fire trucks, but22
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I think if you go there and you stay there for1

any amount of time, you'll realize this is2

something that goes on continuously, and3

that's the reason why I oppose it.4

It's quite clear to me whether the5

entrance is on 14th Street or on C  Street,6

you're going to have a lot of congestion, and7

it will be a cumulative problem, especially8

because, as you can see, that section of the9

1300 block of C Street is very short.  Traffic10

is going to pile up there.11

Thank you.12

CHAIRPERSON MILLER:  Thank you13

very much.14

MR. MYERS:  My name is Jim Myers.15

I live at 1418 C Street, which is directly16

across from the front door of Payne Elementary17

School on C Street, where cars double park and18

unloading children and leave the cars empty19

double parked every day of the school week.20

That should be noted.21

There's a kind of thing that's22
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happening in our neighborhood, and that is as1

development, as a day care facility on 15th2

Street, which we facilitated; we didn't just3

welcome.  We worked with them to get it there.4

As that facility opened, we discovered, oops,5

we didn't anticipate the problems it was going6

to cause.  The parking problems and so forth7

have spread from 15th Street up C Street and8

so forth.9

So this was having an impact.10

We're not against day care.  We went out and11

got the Board of Child Care to come into the12

neighborhood.  We're the ones who are trying13

to get Payne to increase its facilities for14

preschool kids and to make it a part of the15

cluster school system because that's16

absolutely necessary for the future of the17

neighborhood.18

Holmesly and I have talked all19

this week and last week about the situation,20

and we say -- he says that our neighborhood is21

very -- that Payne School is very soon likely22
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to have 500 kids, not the 260 that are there1

now. 2

Plus, we hope, we pray move3

parental involvement with the school, and4

those are parking spaces that's going to need5

to go to parents who are coming to school in6

that regard.7

Let me say something though.  I'm8

the guy who wrote these articles in the9

Atlantic Monthly, the long article in the10

Washington Post Sunday Magazine and various11

other places about this neighborhood,12

including many events that took place at 14th13

and C Streets, S.E., the very corner we're14

talking about.  I want to tell you something.15

Ten years ago, you couldn't get a pizza16

delivered at 14th and C Street.  So it's very17

unlikely that anyone would have come along and18

proposed to open a child care center.  That's19

the kind of changes we've gone through.20

I could list all of the things21

that we went through.  I've been before this22
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Board itself before pushing for changes that1

were part of an overall effort that we were2

working on very seriously and long and hard,3

long before Ms. Sweek ever showed up, to turn4

our neighborhood into a viable residential5

community.6

There were homicides and shoot-7

outs in front of 1359 C Street in the 1990s.8

I remember more than one occasion in which9

bullets went through the apartment that would10

be her front room now at 1359, and I was upset11

because we knew the people who lived there.12

It happened to be members of the state of13

Eleanor Holmes Norton.14

But this neighborhood has changed.15

This is a neighborhood that went through hell,16

and it has come out, and we've learned several17

things along the way.18

One of the things that we learned19

up and down, and this is why we're asking to20

have the zoning on 15th Street changes,21

businesses in this century do not work in our22



290

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

neighborhood.  Why?  Because there's no1

parking.2

Ten years ago there were empty3

businesses all up and down our area with4

nothing going on there.  Businesses just5

didn't work because the parking situation even6

then made business traffic untenable.7

Look.  I'm looking back at this.8

I'm sort of the historian of the corner.  I9

looked back up and found, you know, there10

hasn't been a business at 14th and C in almost11

50 years.  The last business there was12

Herman's Dependable Valet Service, and prior13

to that, it was a High's Ice Cream.14

I interviewed people who worked at15

High's Ice Cream.  It was a different era.16

One woman told me that she had answered an ad17

in the newspaper, and it said -- this is to18

show you now different that era was -- "Wanted19

light skinned colored girls for counter work."20

We don't live in that era anymore.21

The world has changed, and one of the things22
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that has changed in our neighborhood is that1

businesses don't work.  The parking and the2

traffic issues make them ultimately untenable.3

And so we've gone through a lot of4

effort to try to turn our neighborhood into5

something that was residential and viable.  We6

came here before the Board to create the new7

Kentucky Courts, and we're proud of it.  It's8

a mixed income site.  There are 12 to 149

public housing units in that building.  We've10

done a lot of things to try to do things.11

We're trying to build Payne, but12

this is going too far.  A hundred kids, all13

this traffic, all this thing with all of these14

issues that really aren't resolved just sort15

of upsets me to think that we're going to have16

to -- you know, we've made the neighborhood so17

nice now that everybody wants to have a piece18

of it.19

So I hope you will really consider20

this according to the law and the issues that21

zoning raises not because of the sad and22
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unfortunate need for day care across the city.1

CHAIRPERSON MILLER:  Thank you.2

MS. DODGE:  I'm Lynn Dodge.  I3

live at 1408 C Street.  I've been there for 214

years.5

When I moved in, there were cop6

cars picking up drug peddlers down at the7

other end of the block.  I was walking with my8

three year old and my two dogs.9

I love my neighborhood.  I've been10

there 21 years, and the thought of being a11

teacher for 33; I have almost a doctorate.  I12

love kids.  I work with them.  I have nothing13

against day care.  14

I raised my child on the Hill.  I15

found day care when it was less existent than16

it is today, and I cannot fathom the thought17

of losing what we've earned through fighting18

for the neighborhood.19

I haven't done a lot.  Jim has20

done it all, you know, Jim and Jack, but this,21

this is over the top for our neighborhood.22
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I have seen people go down C1

Street, which is a one-way street going south,2

right?  Going the opposite direction.  I've3

seen people run through the stop sign at the4

corner of 14th and C, in addition to all of5

the fire trucks and whatever.6

We really believe that R-4, the R7

stands for residential, and I would ask this8

Board to consider that many of us brought our9

homes in this area when it wasn't so good and10

now that we've finally gotten it to where it11

really is fun to be in the neighborhood, you12

can be outside, you can hear the kids across13

the street at Payne and not be afraid for them14

getting shot or you getting shot, please let15

us keep our neighborhood the way it is.  We16

really like it.17

CHAIRPERSON MILLER:  Thank you.18

Did somebody else join the table?19

MS. WALKER:  Yeah, but I know20

everybody has said this before, but --21

CHAIRPERSON MILLER:  You need to22
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introduce yourself.1

MS. WALKER:  My name is Stephanie2

Walker.  I live at 265 14th Street, which is3

the corner building at 14th and C.4

I'm a member of the Kentucky5

Courts Condominium, and I basically just want6

to second what others have said before and add7

my voice to them.8

I'm also the mother of school age9

children, and I feel I have some experience as10

a mother in terms of searching for and sending11

my girls to day care, and I feel I know what12

the behavior of parents would be at such a13

location in spite of the best intentions of14

Ms. Sweek, and I believe that she and her15

staff would try and, you know, regulate things16

to the best of their abilities, but I think it17

would go beyond what they can do.18

And all of the numbers of children19

at the proposed day care center that have been20

discussed today I personally think are still21

way too high.  It's not a bad idea to have a22
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day care center there, but the proposal is1

just completely out of scale, and I think the2

evidence that was presented, well, is pretty3

clear in my view.4

Thank you.5

CHAIRPERSON MILLER:  Thank you.6

I just want to make a comment to7

the parties.  These are witnesses who came8

forward without being attached to any party9

whatsoever.  That's why we heard them all at10

once.  If any of the parties have a driving11

cross examination question, they could ask --12

but good, good, good.13

Okay.  So at this point then14

closing arguments.  But before you make your15

closing argument, I think it's probably16

appropriate for us to give you just a little17

direction where the Board may be heading, and18

without having had very much discussion with19

my colleagues, I believe that there's more20

information that the Board thinks would be21

necessary for us to make our decision in this22
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case.  So we will be leaving the record open.1

One of that piece of information2

would go to the variance tests, and therefore,3

I wanted to advise you of that.  I will repeat4

what we're talking about because I'm not sure5

that you're prepared to make a closing6

argument with respect to the variance tests.7

As you recall, you submitted an8

application for special exception to operate9

a child development center, and Office of10

Planning said, however, not only did you in11

their opinion need special exception relief to12

operate the child development center, but you13

also need variance relief.  Because of the14

parking situation you will not be able to15

provide parking on site, and also because of16

the addition that you seek to do because it's17

an addition to a nonconforming property.18

I am of the view that Office of19

Planning is correct on that.  I just want to20

make sure I have the consensus of the Board.21

Okay?  22
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Yeah, yeah, we all agree that you1

do need more relief, and you would need to2

address that.  You could address it right now3

in your closing argument, but I would suggest4

that since we're keeping the record open, for5

a variety of reasons, to give you the6

opportunity to just address that in writing7

and so in your closing you don't need to, in8

my opinion, address that right now.9

If you want to make closing10

remarks based on what's been said at this11

hearing, if you feel there's more you want to12

say right now, this is your opportunity.13

However, we're going to be leaving the record14

open to seek more information, for instance,15

from DDOT, from you, from the ANC, and we will16

give all the parties the opportunity to17

address these issues, even issues you've heard18

about today.19

You don't have to address the bike20

lane today, for instance.  That's one of these21

issues.  You'll have an opportunity to address22
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it in writing.1

But the way our procedures are set2

up, you do have an opportunity to make closing3

remarks.  We don't anticipate having another4

hearing on this.5

So at this point then I will let6

you make any closing remarks you would like,7

and then the Board can discuss for what8

evidence we want to leave the record open.9

If you have any questions you can10

ask me.11

MS. SWEEK:  A point of12

clarification.  So when you say this goes back13

to the ANC, does that mean I have to appear14

before the ANC again with another presentation15

or --16

CHAIRPERSON MILLER:  There's no17

requirement under the regulations that you18

appear before the ANC.  It's just usually to19

the parties' benefits to work with the ANC to20

see if they can work out areas that are in21

contention.22
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But the ANC, for instance, said1

they might want to weigh in on other issues,2

and they will probably be having another3

meeting and do another ANC report in order to4

do that.  And if you want to have some input5

in that, then you would need to just talk to6

the ANC about whether you want to make another7

presentation.  It's not a requirement from the8

Board.9

MS. SWEEK:  Okay.  So you are10

expecting a report from the ANC then?11

CHAIRPERSON MILLER:  We give the12

parties an opportunity to address any of the13

issues that we're going to leave the record14

open for, and the ANC is a party.  And their15

reports are given great weight, and so I would16

anticipate that they may have a report.17

MS. SWEEK:  Okay.  I guess I'm18

unfamiliar with this next step because I've19

not seen this before, where --20

CHAIRPERSON MILLER:  Okay.21

MS. SWEEK:  So I have a question.22
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CHAIRPERSON MILLER:  Basically1

we're going to give you an opportunity and the2

community and the Board to get more3

information.  We've listened to your case, and4

we've heard a lot of problems, but we've also5

heard that there may be solutions to the6

problems, you know.7

So we want to give you the8

opportunity to address that, and we also find9

gaps in our knowledge.  For instance, there's10

a concern about a bike lane, and the Board11

would be interested in hearing from DDOT how12

to reconcile in their opinion a bike lane with13

your child development center.14

Let me just back up for one second15

because I was handed a report from DDOT as I'm16

sitting up here, and I don't know if any of17

the parties even got this report.  I haven't18

had a chance to digest it.19

But we would like to give the20

parties an opportunity respond to DDOT's21

report.  So this happens in cases where22
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information is presented before us that raises1

questions that we're not prepared to -- we2

don't think it's in the best interest of the3

Applicant or the community to rule on the4

issue today.5

And we think it's in everyone's6

interest to work at some of these issues that7

have come up, and I'll be more specific.8

MS. SWEEK:  Okay.9

CHAIRPERSON MILLER:  If you don't10

want to do any closing remarks, you will --11

MS. SWEEK:  I just have a couple.12

CHAIRPERSON MILLER:  Okay.13

MS. SWEEK:  I just have a couple.14

When people talk about more15

parental involvement with Payne School, which16

I think is great, and every school on the17

Hill, every school in the city needs more18

parental involvement, I just want to remind19

the Board that parents are not going to stick20

around until their kid is five or six to start21

becoming involved in the schools if they can't22
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find day care for them as toddlers in their1

neighborhood.  That's not going to happen.2

So if you want more parental3

involvement in the schools, then you have to4

provide day care for children until they get5

to be of school age.6

And secondly, to say that7

businesses don't work in that particular8

community because of parking issues, again,9

there's not going to be anyone parking at the10

center during the day.  So parking issues are11

only those of employees and staff, and those12

I believe that I've addressed.13

And I know we had testimony from14

one witness about bad drivers.  She's lived15

there a long time.  She's seen bad drivers in16

front of Payne School.  I don't understand why17

that should thwart my plans to have my own18

facility.  I'm not responsible, neither is she19

or anyone else for the way drivers behave in20

front of Payne School.21

And so, again, I think it's a very22
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wholesome and best case scenario, best and1

highest use of the building, and I just2

encourage you as a Board to keep an open mind3

until we bring in whatever new information4

that you think that you need and ot just5

recognize that there is a great community need6

for day care out there.7

One of my witnesses had to leave.8

She runs a Montessori school called North9

Star, and she says that she has between five10

and ten phone calls a week from people who are11

desperate for day care, and she was here, but12

then she had to get back to her school because13

the hearing ran so long.14

And so I just ask for a positive15

outcome, and I believe it will be positive for16

the community as a whole in the end.17

Thank you.18

CHAIRPERSON MILLER:  Thank you19

very much.20

MR. ETHERLY:  Madam Chair.21

CHAIRPERSON MILLER:  Yes.22
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MR. ETHERLY:  Ms. Sweek, in some1

circumstances when we have approved day care2

centers, the proffer to us has been that the3

teachers, employees greet the students at the4

car and take them into the building and do the5

same thing in the evening because the parents6

call by cell phone and say I'll be there in7

five minutes.8

Is that something that you might9

consider?10

MS. SWEEK:  That's absolutely what11

I've always proposed and always offered.12

MR. ETHERLY:  Did you say that13

today?  I --14

MS. SWEEK:  Yes, I did.15

MR. ETHERLY:  I'm sorry.  I16

completely missed that.17

MS. SWEEK:  I said that we would18

have parents meeting -- we would have staff19

meeting the children at the dropoff zone,20

right.21

MR. ETHERLY:  I'm sorry for the22
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question.1

MS. SWEEK:  I thought I said that.2

I'm sorry.  I should have said it if I didn't.3

MR. ETHERLY:  Thank you.4

CHAIRPERSON MILLER:  Okay.  I5

think at this point then the Board can discuss6

what information we would like, what issues7

you might further address, and I think that8

there are, you know, countervailing things9

going on that are both important.  Child10

development centers are important, and11

concerns about traffic and parking are12

important, and we've seen in many communities13

that that's been able to be worked out through14

creative working together.15

So that's one of the reasons we16

want to give you a little bit more time to see17

this may not be an all or nothing thing.18

Okay.  So specifically, I'm going19

to start and then other Board members feel20

free to jump in.  The first thing that I21

mentioned was that Office of Planning has22
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identified that you need to seek variance1

relief with respect to the parking because you2

cannot provide it on site and with respect to3

an addition to your structure because it's4

nonconforming.5

That's a different test, and I6

think Office of Planning might be able to7

advise you on it.  If not, Office of Zoning8

can also advise the parties, but the rule is9

in the law.  The rule is in our regulations,10

and then there's case law on it, but11

basically, it's a three-part test where you12

need to show that the property is either13

unique or of an exceptional condition that14

gives rise to a practical difficulty in15

complying with the regulations and that16

there's no adverse impact from our granting17

the relief.18

That's number one.  Number two, I19

think with respect to the operation of the20

child development center this goes to no21

adverse impact, I think, on the community.22
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Number one, I would say is, again,1

look at that number.  Is that the right number2

for this spot?  How does that relate to the3

traffic?4

Because it seems to me that one of5

the biggest issues here is traffic and how can6

the traffic be contained so that it's not an7

adverse impact.8

Many child developmental centers9

have what's called -- this is a big term --10

but traffic management plan, and I think that11

Mr. Parsons really was suggesting probably12

that even though you said you have this plan13

for the staff to come out and meet the14

parents, if you could have this in writing15

what the plan is, I think that the community16

could understand it better and be able to17

evaluate it better.18

So some things like that, the19

dropoff and the pickup, the specific hours.20

Okay.  What else?21

Okay.  There's concern, and, oh,22
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this goes to all the parties and the same with1

the variance test.  I mean, you should be2

addressing that as well if you'd like.3

Are there any conditions that4

would mitigate adverse impacts related to the5

child development center so that it could6

exist there, provided that they did such and7

such and such?8

We would consider that.  I know9

that we have a report from DDOT.  You all10

haven't had a chance to even look at it.11

We've hardly had a chance.  You should have12

the opportunity to comment on DDOT's report.13

I would request perhaps through14

Office of Planning that we have a supplemental15

DDOT report addressing some of the issues that16

were raised today, in particular, the bike17

lane.  How does that coexist with dropoff and18

pickup?  The driveway across the street, will19

that be blocked by a certain number of cars20

that might come?21

Parking is streets absorb the22
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number of parking.  I think they may already1

have addressed that, but I haven't read the2

DDOT report yet.3

And then we heard a great concern4

about the fire department again, and if the5

fire department could weigh in for themselves6

whether or not they anticipate a problem with7

the child developmental center either at these8

numbers or whether a lower number would be9

acceptable.10

Then sometimes we put a term on11

new facilities.  That means a number of years.12

For instance, sometimes when there's a new13

facility being started up, we give it a five-14

year term or a ten-year term to see how it's15

going as opposed to unlimited.16

There are pros and cons for that,17

but that is something that the Board probably18

will be considering.  So you can address that19

issue.20

I think there was also an issue21

about trash, and if you could just address if22
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there's any particular problems either way1

with trash pickup.2

I don't have any others that I can3

think of.  Do other people?4

MR. ETHERLY:  Madam Chair, I think5

you've summarized it excellently in terms of6

some of the outstanding issues.  I would7

perhaps also highlight as a direction to the8

Office of Planning rather than the Applicant9

or our parties in opposition, but it would10

perhaps be helpful if the Office of Planning11

could revisit some of its analysis and12

discussion of the Board of Child Care and some13

of the attendant impacts that we've heard14

testimony about as it relates to current15

traffic conditions or issues that may be16

caused by double parking or other issues.  I17

think that would be very, very helpful.18

I'll just simply reiterate what19

the Chair has said with respect to the20

variance test for the benefit of the21

Applicant.  I think that is a significant I22
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don't want to say "hole" in this case because1

it is relief that was recently identified, if2

you will, but I think it will be a very3

important piece of the Applicant's subsequent4

submittals here, the discussion of the5

variance test and, in particular, the need for6

the additional story.  That I think is a very7

significant piece here as it relates to what8

you're trying to do with your program at the9

subject property and why the current property10

as configured might not simply be amenable to11

what you're trying to do in terms of your12

program.13

Thank you, Madam Chair.14

CHAIRPERSON MILLER:  Thank you.15

And I guess I would also leave the16

record open if the parties want to address17

what we have somewhat already started the18

discussion on, but with respect to that other19

child development center.  I mean, it seems to20

me that if there are problems that have ensued21

from that, perhaps we can learn from them, and22
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if there are any other kind of creative1

solutions you could see, not just that they2

have problems so, therefore, you're going to3

have problems.4

I mean, we can anticipate some5

problems and perhaps mitigate them.6

MR. ETHERLY:  And, Madam Chair, if7

I may, I neglected to mention perhaps for the8

Applicant if you could also include a9

discussion about your plans for recruitment.10

I think you spoke i your presentation a little11

bit to the issue of where you anticipate12

getting your young people from, but I think it13

would be helpful just to flesh that out a14

little more because at least from my15

standpoint, that to an extent will shape and16

impact the likelihood of you having some17

drivers.18

When I say recruitment, I mean in19

terms of the young students, the infants20

and/or the toddlers that you may have on site.21

How do you expect to go about recruiting your22
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families to the center?1

CHAIRPERSON MILLER:  Oh, I think2

on that note sometimes child development3

centers have a neighborhood preference policy,4

and so that sometimes alleviates some concern5

of the neighbors and then also pins down a6

certain number that will definitely be walking7

to the facility, perhaps a percentage.8

I don't know.  I would also9

suggest to the Applicant that she feel free to10

contact the Office of Zoning if you want11

information with respect to other child12

development centers, like how they've13

addressed certain problems.  That might be14

helpful.15

Certainly this Board is totally16

open at this point whether or not it can exist17

at all or how it can exist with whatever18

numbers.  A lot of questions have been raised,19

and there is certainly a great need for child20

development centers, and you know, we'll see21

what happens here.22
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But it has been a full hearing,1

and I think that probably does it.2

MS. SWEEK:  I have a question.3

CHAIRPERSON MILLER:  Sure.4

MS. SWEEK:  Is there a due date5

for all of this?6

CHAIRPERSON MILLER:  We're going7

to set the schedule now.8

MS. SWEEK:  Okay.9

CHAIRPERSON MILLER:  I think we --10

oh, go ahead.11

MR. LOUD:  Before we do, Madam12

Chair, just two points for clarification.  I13

think I heard you say this, but I just wanted14

to make sure because it's something I'd be15

interested in reviewing when the Applicant16

comes back, and that is something that goes to17

your analysis of your numbers to make the18

project economically feasible.19

There was some testimony, not20

saying I credit it one way or the other, but21

some testimony that it started at 100, went22
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down to 80, subsequently went down to 68.1

Again, not saying I credit that particular2

testimony, but it seems to have been a very3

important point for members of the community,4

and if you are able to revisit your numbers5

analysis and there's a way to value engineer6

the numbers that you shared today, it would be7

useful to me in any event.8

So as part -- and I think, Madam9

Chair, you asked for that -- but as part of10

your revisiting the issue.11

And then secondly, I was just a12

little unclear on the fire department part of13

your discussion.  Are you asking the Applicant14

to get that?15

CHAIRPERSON MILLER:  No, not the16

applicant.17

MR. LOUD:  Okay.18

CHAIRPERSON MILLER:  I'm asking19

Office of Planning.20

MR. LOUD:  Okay, all right.21

CHAIRPERSON MILLER:  We've heard22
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from both the Applicant and the other parties,1

but, no, Office of Planning.2

MR. LOUD:  All right.  Thank you.3

CHAIRPERSON MILLER:  What I'm4

thinking about is a July decision meeting, and5

that would be the first Tuesday in July unless6

that's not sufficient time for the parties.7

So I guess I'd like to hear from the parties8

whether they believe -- but then we back up a9

week or two.  We back up at least probably two10

weeks before that date for the Applicant or11

parties to put in their first pleadings and12

then responses are due a week later.13

So keeping that in mind, we don't14

meet in August.  So July would be the next one15

or else September.16

MS. SWEEK:  I can't continue to17

wait.  I've waited four months for this18

meeting.19

CHAIRPERSON MILLER:  Okay.20

MS. SWEEK:  I thought that I would21

get a decision today.  It is a big building.22
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It has a big mortgage.  It has no money coming1

in, and I can't afford to continue and2

continue to wait for a decision.  I would even3

be ready in June.4

CHAIRPERSON MILLER:  No, it5

wouldn't be enough time to do the filings I6

don't believe.7

MS. SWEEK:  All right.  Well, July8

is definitely the latest that I could.9

CHAIRPERSON MILLER:  We also have10

a very full decision schedule in June, yeah.11

MS. SWEEK:  So the first week of12

July?13

CHAIRPERSON MILLER:  Ms. Bailey is14

going to look at the schedule.15

MS. BAILEY:  Madam Chair, I would16

suggest for the submissions to come in by June17

11th and the responses would be due two weeks18

later, would be June 25th.19

CHAIRPERSON MILLER:  Okay, Ms.20

Bailey.  I'm sorry.  What was the first day21

you gave?22
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MS. BAILEY:  June 11th.  That's on1

a Monday.2

CHAIRPERSON MILLER:  June 11th,3

okay.  The submissions.4

MS. BAILEY:  For submissions, and5

the responses would be June 25th.6

MR. KULBASKI:  May I ask when the7

4th of July holiday is because I will be out8

of town that entire week.9

CHAIRPERSON MILLER:  It doesn't10

matter though really for --11

MR. KULBASKI:  Will there be a12

public hearing on it?13

CHAIRPERSON MILLER:  No.  We're14

just going to -- we're going to make our15

decision then at a decision meeting.  If you16

want to see it, it's on the Internet, but we17

don't take any testimony at that point.18

MR. KULBASKI:  Okay.  Thank you.19

CHAIRPERSON MILLER:  But let's be20

clear what's being scheduled.  So submissions21

are the original submissions, and not22
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everybody -- nobody is really required to file1

anything, but if you're going to file2

something that a party has an opportunity to3

respond to, you should file it on June 11th.4

The Applicant would be certainly5

filing the variance test and things like that.6

Can OP get in the DDOT supplemental reports7

and the fire department reports?8

MR. PARKER:  I hate to complicate9

this, but I'm going to be out of the office10

the next two weeks.11

CHAIRPERSON MILLER:  Oh.  So when12

would you be able to get those reports in?13

MR. PARKER:  Hopefully by the 18th14

maybe, the week after.15

CHAIRPERSON MILLER:  If you got16

yours in by the 18th, there still could be17

responses on the 25th.18

MS. SWEEK:  That's fine with me.19

CHAIRPERSON MILLER:  Okay.  And an20

ANC report can come in when?21

MR. GLICK:  We could do it.  The22
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ANC could do ours.1

CHAIRPERSON MILLER:  By the 25th?2

MR. GLICK:  Well, to respond to3

Office of Planning report?4

CHAIRPERSON MILLER:  And you want5

to respond to the Applicant.6

MR. GLICK:  Sure.  I don't see why7

not.8

CHAIRPERSON MILLER:  Okay.  So9

that's -- okay.  Are we clear on this then?10

MR. KULBASKI:  The response date11

remains the 25th?12

CHAIRPERSON MILLER:  Responses13

June 25th.  Okay.  All right then.  I think14

that concludes this hearing unless there are15

any other questions.16

(No response.)17

CHAIRPERSON MILLER:  Okay.  I18

think that the Board will take a five-minute19

break and then proceed with the next case.20

You can come and set up if you want.21

(Whereupon, the foregoing matter22
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went off the record at 4:45 p.m.1

and went back on the record at2

4:55 p.m.)3

MS. BAILEY:  The next case is4

17614 of 1825 19th Street, LLC, pursuant to 115

DCMR 3103.2, for a variance from the6

prohibition against enlarging a nonconforming7

structure under Subsection 2001.3, and a8

variance from the off-street parking9

requirements under Subsection 2101.1. This is10

to allow a four unit residential building in11

the Dupont Circle R-5-B District at premises12

1825 19th Street, N.W., Square 132, Lot 218.13

CHAIRPERSON MILLER:  Thank you.14

MS. BAILEY:  You're welcome.15

CHAIRPERSON MILLER:  The other16

Board members are going to be joining us17

shortly.18

So would you like to introduce19

yourselves for the record, please?20

MR. TUMMONDS:  As a preliminary21

matter, I believe there is one request for22
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party status that needs to be addressed.1

CHAIRPERSON MILLER:  Yes, but do2

you want to just put your name on the record?3

MR. TUMMONDS:  Sure.  For the4

record, my name is Paul Tummonds with the law5

firm of Pillsbury, Winthrop, Shaw, Pittman.6

CHAIRPERSON MILLER:  Thank you.7

Yes, we have a request for party8

status from a Mr. Henry Gallagher.  Is he9

here?10

Would you like to come to the11

table, please?  Could you introduce yourself12

for the record, please?13

MR. GALLAGHER:  My name is Henry14

Gallagher.  I live at 1823 19th Street, N.W.,15

on the south side of the property that's the16

subject of the case today.17

CHAIRPERSON MILLER:  Okay, and I18

just want to confirm.  Do you actually want to19

participate in this case as a party or do you20

just want to present testimony?21

MR. GALLAGHER:  I'm sorry.  Say22
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again, please.1

CHAIRPERSON MILLER:  Okay.  I just2

want to confirm because there are two ways to3

participate in an application.  One is as a4

party, in which you file an application for5

party status.  You participate fully by cross6

examining, putting on witnesses, things like7

that, or as a person in which case you just8

testify.9

MR. GALLAGHER:  The former.10

CHAIRPERSON MILLER:  You want to11

participate as a party.  Okay.12

We have the party status13

application before us.  Mr. Tummonds, do you14

have any objection to the party status15

application?16

MR. TUMMONDS:  My only concern17

would be that if Mr. Gallagher is proposing to18

call one witness, Mr. Brady, that's fine, but19

then Mr. Gallagher would be the person who20

would conduct all cross examination, and so21

there would be a witness, but there's one22
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person conducting cross examination, not two1

people.2

CHAIRPERSON MILLER:  That is3

usually our procedure.4

MR. GALLAGHER:  That's fine.5

CHAIRPERSON MILLER:  Okay.6

MR. GALLAGHER:  It's my7

understanding -- let me make sure I understand8

that.  I would be the only one conducting9

cross examination.  Mr. Brady would be my own10

witness; is that -- that's correct.11

CHAIRPERSON MILLER:  Yes. 12

Is the ANC here?  Anybody from the13

ANC?14

Okay, and you're the abutting15

neighbor; is that correct?  What's your16

relationship to the property?17

MR. GALLAGHER:  I live on the18

south side of the property, abutting common19

wall.20

CHAIRPERSON MILLER:  Right, okay.21

Do the Board members have any22
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questions?1

(No response.)2

CHAIRPERSON MILLER:  Okay.  By3

consensus we are going to grant you party4

status.5

MR. GALLAGHER:  Thank you.6

CHAIRPERSON MILLER:  Okay.  Mr.7

Tummonds, you can proceed then with your case.8

MR. TUMMONDS:  Great.  Thank you9

very much.10

Good afternoon, Madam Chairwoman,11

members of the Board.  I am Paul Tummonds with12

Pillsbury, Winthrop, Shaw, Pittman.  With me13

here this afternoon is also Mike Weiss of my14

firm, as is Ali Honarkar, our project15

architect with Division One Architects, and16

Chris Zimmer on behalf of the Applicant in17

this case.18

As noted in the prehearing19

statement, we are seeing variance relief from20

Section 2100.3 regarding the prohibition21

against enlarging a structure, a nonconforming22
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structure devoted to a conforming use in the1

Dupont Circle R-5-B zoned district.2

In addition, we're also seeking3

relief from the off-street parking4

requirements of Section 2101.1.5

As discussed in detail in our6

prehearing statement, the Applicant satisfies7

the three-prong test for area variance relief.8

First, the property is uniquely9

situated such that it is subject to an10

extraordinary situational condition that is11

not a general condition in the neighborhood,12

as noted and discussed in the Palmer case.13

Mr. Honarkar and Mr. Zimmer will address this14

issue.15

Second, the Applicant has also16

satisfied the practical difficulty standard of17

the area variance test.  The BZA has18

consistently followed the Court of Appeals19

ruling in the Gilmartin case that an applicant20

for variance relief needs to show that the21

strict compliance with the zoning regulations22
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is unnecessarily burdensome, not impossible.1

The Gilmartin case notes various factors that2

the BZA can use to determine whether the3

unnecessary burden standard has been4

satisfied.  Economic use of property,5

increased expense, and inconvenience to6

applicants have all been considered as7

appropriate factors in deciding the question8

of what constitutes an unnecessary burden or9

practical difficulty.10

Importantly, Gilmartin notes that11

the nature and extent of the burden which will12

warrant area variance relief is best left to13

the facts and circumstances of each case.14

There is not a large degree of precedential15

value to each specific variance case.  Each16

case has to stand on its own merits.17

Mr. Zimmer will discuss the18

financial analysis that was undertaken19

regarding renovation of the building, and Mr.20

Honarkar will address the specific practical21

difficulties that arise with completing the22
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renovation of this building while not adding1

a single square foot of gross floor area, and2

how undertaking such a renovation without3

adding a single square foot of gross floor4

area is unnecessarily burdensome.5

Finally, approval of this variance6

application can occur without impairing the7

intent, purpose or integrity of the zone plan8

and the zoning regulations.  We note that the9

prehearing statement goes into significant10

detail with regard to how this proposed11

renovation does satisfy the District of12

Columbia Comprehensive Plan.13

In addition, Mr. Honarkar and Mr.14

Zimmer will discuss the steps that have been15

taken to mitigate any impacts on the proposed16

renovation to neighboring property owners.17

With that I will now have Mr.18

Zimmer present his testimony.19

MR. ZIMMER:  Hi, everyone.  Thank20

you so much for giving us the chance to be21

here this afternoon.22
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Let me just start out by saying1

that my sister and I were the ones behind 18252

19th Street, LLC.  We're not real estate3

developers.  We're not builders.  We're not4

architects.  We're not realtors.  We actually5

came to own this house, the one pictured here6

at 1825 19th Street, through a very odd set of7

circumstances.8

Forty-three years ago, in 1964, a9

friend of my dad's, a woman named Martha10

Sherman approached him and asked for help in11

qualifying for a mortgage.  In exchange for12

his help, they agreed to share title to the13

property.  She never considered him an owner.14

He never considered himself an owner to the15

point that he actually never mentioned16

anything about it to us.  We didn't even know17

about it until after he died.18

Ms. Sherman approached us wanting19

to try to sell the property and after a period20

of negotiation, we actually bought it from her21

last September.  22
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At that point we started trying to1

figure out how to rehabilitate the property.2

I use the word "rehabilitate" because for at3

least the past 25 years the house has been4

unoccupied.  It has essentially been5

abandoned, and it has fallen into a pretty6

dramatic state of disrepair as you can see in7

these photographs.  There are no functioning8

facilities in the house.  There are  no9

fixtures in the  house.  There are no10

kitchens, no bathrooms, no plumbing, no11

electric, no heating, no air conditioning, no12

nothing.  There are hypodermic needles in the13

house.  There are dead animals in the house.14

The situation actually got so bad15

that the city of the District of Columbia16

condemned the house as unsafe and unsanitary17

for two years between 2002 and 2004, and even18

as recently as last December I've been called19

by the neighbors with complaints about20

homeless people living in the entryway.21

Well, as I mentioned a moment ago,22
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shortly after acquiring the house last1

September we tried to figure out what to do2

with it, and for help we turned to a group of3

real estate professionals at Sotheby's Tuck,4

Taylor and Rankin Real Estate and to a group5

of construction professionals at Capitol6

Design Group and Washington Landmark7

Construction, and together we started8

analyzing each of the major rehabilitation9

scenarios.10

We looked specifically at11

rehabilitation as a single family home.  We12

looked at rehabilitation as two duplex units.13

We looked at rehabilitation as one duplex and14

two flats, and we looked at rehabilitation as15

four flats.  And gradually what emerged was a16

picture in which the most viable scenario17

appeared to be the creation of four18

residential dwelling units.19

The analysis was largely driven by20

the extensive state of disrepair of the21

property.  Look.  It's just evidently22
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extremely expensive to complete replace all of1

the systems, all of the infrastructure in a2

house like this, but also the absence of on-3

site parking, the absence of access to4

meaningful outdoor space, all of those things5

factored into the equation as well.  6

Even then the scenario involving7

the creation of four residential dwelling8

units wasn't really a slam dunk in the sense9

that you might imagine.  The realtors actually10

took it one step forward, and they strongly11

encouraged us to consider an additional way of12

enhancing the value of at least one of the13

units, and I'll come back to that in just a14

moment.15

Well, as I mentioned, shortly16

after acquiring the house and getting through17

all of this analysis, we then turned to a18

group of experienced architects at Division19

One Architecture for help in developing an20

architecturally sensitive plan, a plan that21

was appropriate, contextual, a plan that22
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basically offered a real chance of saving the1

house and positioning it for the next 1002

years.3

During the course of the design4

phase, we worked extensively with the5

Department of Historic Preservation, including6

four face-to-face meetings spanning three7

months.  We made two formal presentations to8

the Dupont Conservancy.  We made one formal9

presentation to the ANC.10

And during the course of our work11

with Historic Preservation, they asked us to12

scale back some of the original plans for the13

rear of the building.  Specifically they asked14

us to work within the original footprint of15

the building, to preserve the historical16

fabric of the building, and specifically they17

asked us to preserve the three-sided bay18

projection in the rear of the building, and19

they specifically suggested that that could be20

accomplished through the addition of balconies21

and a spiral staircase which would provide an22
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alternative means of accessing the units, and1

they specifically suggested that, quote, the2

balconies could be of modern design which3

would contrast nicely with the brick bay,4

unquote.5

And to be honest with you, that is6

exactly what we did.  As you know --7

CHAIRPERSON MILLER:  I'm sorry.8

Could you just back up one second for me?9

MR. ZIMMER:  Sure.10

CHAIRPERSON MILLER:  You said in11

order to preserve the buildings you had to add12

a balcony?  Could you explain that?13

MR. ZIMMER:  Yeah, absolutely.14

The Department of Historic Preservation, in15

recognition of the fact that we needed to have16

some form of outdoor space, but rather than17

completely tearing down the back of the18

building and rebuilding it, they asked us to19

try to work within the original footprint of20

the building to preserve the historical21

character and the fabric of that rear22
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elevation, and they suggested that the way we1

could get around the need to take it down and2

to rebuild it was to provide outdoor space in3

the form of balconies, which would be added to4

the rear of the building, thus permitting the5

rear of the building to be preserved.6

CHAIRPERSON MILLER:  So if you7

didn't do that, you would have -- the building8

would be -- you'd have a greater rear yard and9

the building would be smaller?10

MR. ZIMMER:  Well, the point11

actually gets to, you know -- and I'll get to12

this in a little bit more detail in just a13

moment.  So this may answer it in just a few14

seconds -- but the need that we had was to15

provide some form of outdoor space, some16

access to a minimum amount of light and air,17

and the original plans called for -- basically18

because the rear of the building is in really19

bad shape -- the original plans called for20

basically reconstructing the rear of the21

building, and in lieu of completely22
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reconstructing the rear of the building with1

balconies, the Department of Historic2

Preservation recommended that we preserve the3

existing rear of the building but add4

balconies to the three-sided bay protection in5

the rear.6

Also as I'm pretty sure you're7

aware, the lot that the house sits on was8

divided in half in 1892 by the original9

architects to create room for the10

perpendicular lots on Swann Street.  That11

basically left our house with a truly12

minuscule backyard.13

This is the backyard of our house.14

The walls that you see on the top and the left15

and the bottom of the picture, those are not16

retaining walls.  Those are the walls of the17

neighboring structures.  This is it.  This is18

all that we've got.19

So in order to try to address this20

particular situation and to more effectively21

utilize the rooftop space as a year round22
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space, we conceived of the idea of a 20 by 201

rooftop addition.  It would basically function2

as an indoor-outdoor room and a bathroom3

facility.4

It also served the dual function5

of fulfilling the recommendations that the6

realtors had made to us to try to come up with7

some way of enhancing the value of at least8

one of the units.9

The Department of Historic10

Preservation actually welcomed the concept of11

the rooftop addition.  They just required that12

it not be visible from the street and that the13

massing of the rooftop structure be compatible14

with the massing of all of the neighboring15

structures.16

And to be honest with you, that is17

exactly what we did.  Those are the major18

exterior changes.  I'll leave it to the19

architects to talk in a little bit more detail20

about some of the other changes.  We are21

planning on completely restoring the front22
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facade of the house, including like kind1

replacement of the windows, complete carpentry2

and masonry restoration, again, in complete3

compliance with the recommendations that have4

been made by Historic Preservation.5

Most of the work involves6

rehabilitating the interior of the house,7

including complete replacement of all the8

systems and, perhaps most importantly,9

installation of a fire suppression system,10

which is something that obviously hasn't been11

present up until this point.12

Shortly after getting through this13

entire process and shortly after filing our14

application with the Zoning Commission, a15

group of neighbors led by Mr. Gallagher and16

Mr. Brady filed a petition against  us in17

which they expressed their concerns relating18

to over development of the property, noise,19

parking and trash.20

And before I go any further I just21

want to say look.  I totally understand.  I22
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totally get this.  I understand that the1

prospect of change is never easy.  I2

understand that many of the neighbors have3

been living here a really long time.4

I understand that this probably5

seems very overwhelming.  The honest truth is6

it's overwhelming to me.  This has been a lot7

for me to take on, and that's really the8

primary reason why we really tried to take9

sensitively about the concerns and to come up10

with creative, meaningful ways of responding11

to them.12

Let me start with the concern13

relating to overdevelopment of the property14

because that's probably the hardest one to15

address specifically.  16

As you know or as I mentioned, the17

proposal to proceed with four residential18

dwelling units, that really came from the19

feasibility analysis that was done by the20

realtors, by the construction analysis that21

was done by the builders and by the design22
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optimization analysis that was done by the1

architects.2

What we were proposing is no more3

than and is actually in many cases much less4

than what has been done in a number of5

neighboring rehabilitation projects including6

1828 Swann Street recently renovated as four7

units; 1832 Swann Street recently renovated as8

four units; 1819 19th Street recently9

renovated as four units.10

Even Mr. Gallagher and Mr. Brady11

have themselves divided their own homes into12

three residential dwelling units.13

But as the concern about14

overdevelopment of the property relates to the15

presence of the balconies or, as Mr. Gallagher16

has since clarified, the multiplicity of the17

balconies, again, what I'd like to say is that18

what we're proposing is no more than and is in19

many cases much less than what has been done20

in a number of recent renovation projects.21

Take a look at this project, which22
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was itself designed by Mr. Brady.  This is the1

rear of 1817 Swann Street, a building that is2

not too far from ours.  You can see that the3

overall look and feel of the balconies, the4

character of the balconies, the design of the5

balconies, the shape, the size, the depth of6

the balconies, it's very similar to what we're7

proposing. 8

In this particular case, the9

balconies are 17 and a half feet wide by five10

feet six inches deep.  Ours are five feet,11

nine inches deep by 11 feet wide.  You can12

probably tell that the individual balconies13

that we're proposing, each individual balcony14

is obviously no greater than Mr. Gallagher's15

balcony, but what you might be interested in16

knowing is that the sum total, the combined17

sum total of our balconies is no greater than18

Mr. Brady's one balcony.19

As the concern about the balconies20

relates to noise though, let me talk about21

that a little bit more specifically.  You22
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know, we've tried to come up with meaningful1

ways of trying to reassure Mr. Gallagher that2

these balconies aren't going to turn into3

Bourbon Street at Mardi Gras.4

The honest truth is that the5

balconies were never visualized as6

entertaining spaces.  They were visualized as7

providing a true minimum access to light and8

air and a s a way of accessing the spiral9

staircase to provide a way for people to take10

out the trash.11

As a gesture of how seriously we12

took that, we offered to restrict the presence13

of grills on the balconies, and certainly14

basketball courts such as what are present on15

the balcony to Mr. Gallagher South won't16

technically fit on the balconies that we're17

proposing.18

What about the rooftop structure?19

You know, the early plans that we submitted20

included a schematic representation of a lap21

pool.  Hey, I always knew the word "pool" had22
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four letters.  I just never knew it was a1

four-letter word.  I never imagined that it2

would elicit as much concern and as much3

anxiety as it did, and as a gesture of how4

seriously we take the concerns, we're offering5

to take out the plans for the lap pool if it6

would somehow reassure Mr. Gallagher that the7

rooftop addition is not going to be the source8

of unusual noise or unwelcome noise.9

What about parking?  I myself have10

been parking on the street for the past seven11

years.  I really know how difficult it can be,12

and Mr. Brady has made the point on at least13

one occasion that there are a number of older14

folks and folks with reduced mobility who live15

in the area, and that's one of the reasons why16

we've taken the parking concern really17

seriously.  18

We researched all of the available19

commercial garage parking in the area,20

including the Hilton Hotel, the Universal21

North Building, and the Loz Garage (phonetic)22
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at 2100 S Street.  Of those three commercial1

garage parking options, the Los Garage at 21002

S Street appeared to be the one that actually3

had parking available.4

We obtained the parking contracts,5

researched the rates, wrote the checks, and6

were willing to prepay the parking for four7

units, not just one, not just two, but four8

units for up to two years.  And we've included9

a revision in our most recent supplement to10

require the unit owners to maintain off-street11

parking as well.12

What about trash?  The way the13

lots on Swann Street and 19th Street converge14

creates sort of a vortex of trash collection15

at one particular point in the alley, and we16

totally understand that, and that's why we17

decided to devote a portion of the already18

minuscule backyard to a permanent on-site19

trash storage collection facility.  The20

permanent trash storage facility would provide21

receptacles for all four units, and we've22
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committed to working with a private trash1

collection agency to collect the trash from2

the private trash storage pad on site.  We've3

actually spoken with a private trash4

collection agency and confirmed that the5

toters -- that's the word given to the trash6

cans with the wheels -- will actually fit in7

the easement that connects our backyard to the8

alley system.9

Well, let me just wrap up by10

talking a little bit about a question that Mr.11

Jackson posed during his site visit over a12

month ago, and to be honest with you, it is a13

question that has haunted me pretty much every14

single day since his visit, and that haunting15

feeling only got more intense after I read the16

report that Mr. Jackson and Ms. Tregoning17

prepared.18

And the question was:  why do you19

need this?  Why can't you just work with what20

you've got?21

And the reason why that question22
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has haunted me is not because no one ever1

asked Mr. Brady or Mr. Gallagher why they2

needed their porches or carports or balconies,3

and the reason why that question has haunted4

me is not because Mr. Tummonds keeps trying to5

explain to me that need is not a component of6

the three-part test for a variant.  The reason7

why that question has haunted me is because I8

myself wanted to be 100 percent convinced that9

I knew what the answer was.10

And as I started to take the11

question apart in my head, I realized that the12

answer has two main interlocking components,13

and the first interlocking component follows14

from asking yourself, you, the members of the15

Board of Zoning Adjustment, you, Mr. Parsons,16

Mr. Etherly, Ms. Miller, Mr. Loud, Mr. Mann,17

what do you want done with this house?18

Do you want it saved?  Because if19

you want it saved, the question that logically20

follows is do you want it done well or do you21

want it done poorly.22
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Anyone can come in, throw up some1

drywall, put in some PVC piping and call it a2

day, but if you want it done well, and by3

"well" I mean hiring architects, working hand4

in hand with Historic Preservation, working5

hand in hand with Dupont Conservancy, hiring6

a zoning attorney, making a zoning7

application, waiting five months for a zoning8

hearing.9

If you want all of those things to10

occur, then I can pretty much guarantee you11

that whoever does it, whether it's me or12

someone else whoever does it is going to13

pretty much come to the same conclusion.  It14

may not be four units.  Maybe it will be15

three.  Maybe it will be five, but whether it16

is one unit or whether it is three units or17

whether it is four units, there is a practical18

difficulty in creating a home that someone19

will want to live in if there is not a minimum20

access to light and air.21

If you want to save the structure22
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and if you want it done well and if you want1

to create a home that someone will want to2

live in, there is a practical difficulty in3

creating a home that someone will want to live4

in if you can't take out the trash.  5

If you want to save the structure6

and if you want it done well and if you want7

to create a home that someone will want to8

live in, there is a practical difficulty in9

creating a home that someone will want to live10

in if you don't provide reasonable access to11

outdoor space.12

 You can see how everyone has13

chosen to deal with this practical difficulty,14

and that's why when I read the report that Mr.15

Jackson prepared I was beyond sad.  I was16

beyond disappointed.  I was truly bewildered17

because in that report Mr. Jackson and Ms.18

Tregoning recommend against the variance which19

would permit us to build the balconies.  They20

recommend against the variance which would21

permit us to build our five foot, nine inch22
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balconies because they determined that our1

five foot, nine inch balconies which would2

presumably be built with zoning approval and3

in compliance with building code; they4

determined that those five foot, nine inch5

balconies are going to negatively impact the6

privacy and enjoyment of this structure, which7

was built in violation of zoning, building,8

and fire safety codes.9

And for that reason we get10

nothing?  We get zero?  Can that possibly be11

the case?12

And if that is truly, truly the13

case, is what you're trying ot tell me that14

going through this whole process was just a15

huge mistake and that at the end of the day we16

should have just done this or we should have17

just done this or we should have just done18

this?19

I just can't believe that.  I20

don't want to believe that, but setting all of21

that aside, even if the feasibility analysis22
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done by the realtors, even if the legal1

analysis done by the lawyers, even if the2

design analysis done by the architects, even3

if the construction analysis done by the4

builders, even if none of that resonates with5

you, there is a second major interlocking6

component to the question that Mr. Jackson7

posed over a month ago, and that second major8

interlocking component follows from asking9

yourselves the question:  do you truly believe10

in your head and in your heart that a decision11

that was made 115 years ago to chop this lot12

in half, do you really believe that that13

decision should prevent someone from having a14

cup of coffee on a five foot, nine inch15

balcony?16

Do you really believe that a17

decision that was made 115 years ago, do you18

believe in your head and your heart that that19

decision should keep someone from taking out20

the trash conveniently?21

Do you really believe in your head22
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and in your heart that a decision that was1

made 115 years ago should prevent someone from2

watching the snow fall on a rooftop garden3

from the warmth of a 20 by 20 enclosure?  Do4

you really believe those things?5

In less than a few minutes this6

hearing will be over.  Much of what I have7

said and much of what everyone else will say8

will gradually recede into your memories, but9

if there's one thing I'd like you to remember,10

lust one thing, it's this image, and I'd like11

you to remember this picture of Mr.12

Gallagher's balcony, not for everything that13

is wrong with it, not for everything that is14

wrong with it, but for everything that is15

right with it because at the end of the day,16

all that Mr. Gallagher tried to do was work17

within the unique, extraordinary18

characteristics of his lot to address the19

practical difficulty of creating a home that20

he could actually enjoy in a way that didn't21

hurt anyone, and it certainly didn't impair22
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the spirit and intent of the zoning code.1

All we're asking for is the chance2

to do the same thing, just legally.  Thank you3

so much, again, for the chance to be here.4

I've really learned a lot through this5

process, and for that more than anything I'm6

really grateful.  7

Thank you so much.8

(Applause.)9

MR. TUMMONDS:  We'll now have Mr.10

Honarkar will quickly go through the plans and11

discuss the practical difficulty with the12

renovation systems.13

(Pause in proceedings.)14

MR. HONARKAR:  Thank you for your15

patience.16

My name is Ali Honarkar.  I am a17

partner in Division One Architects.  Home18

address is 2120 Tenth Street, N.W.,19

Washington, D.C.20

The property here that is the21

subject property, it is located between Swann22
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to the south and T Street to the north, 18251

on the 1800 block of 19th Street, N.W.  It is2

23 feet wide, 60 feet, four inches deep3

according to the plat by the D.C. Office of4

the Surveyor.5

The 1887 plat, which I think you6

would have, shows the property at that point.7

It was consistent in size with others on the8

1800 block of 19th Street.9

In 1939, a group of architects and10

developers decided to subdivide, to create11

additional lots, and that 1939 plat is Lots12

215 and 214.13

The building was designed in 189214

by Dansen and Schneider in a Romanesque15

Revival style.  The existing building is16

roughly the same size as the neighboring17

buildings, and it occupies 81 percent of the18

lot after it was subdivided.19

And I think it needs to be clear20

that one of the things that was misleading to21

the opposition, which created the opposition,22
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is that we are occupying 81 percent of the1

lot, but in fact, our structure is in many2

cases smaller.  The fact is that this was3

subdivided and we had a short lot, but in no4

means are we any larger than any other5

structure on that block.6

So it may seem that the additional7

six percent that we're asking, that we're8

asking for the whole world, but, in fact, a9

lot of it, if you study that alley, a lot of10

those buildings I'm not sure when they were11

done, but they occupy 100 percent of the lot.12

In many cases they have added covered carports13

and enclosed those carports, and in time have14

added decks, other structures, fencing on top15

of that.  I mean, it is an alley to look at.16

And as a person that lived in that17

block for nine years, I've seen those things18

that were done.19

MR. TUMMONDS:  Mr. Honarkar, could20

you walk through the proposed renovations?21

MR. HONARKAR:  Sure.  Well, as Mr.22
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Zimmer mentioned, when he first approached us1

about the property, we sat down and we did an2

analysis.  We walked through the neighborhood.3

We looked at things we could do.  4

My company, in the 14 years that5

we've been doing this in the city, we've done6

over 150 projects, and I would say 90 percent7

of them in the city and not once have we had8

to add one square foot.  We've always tried to9

work within our perimeter.  This is truly a10

disadvantaged property.11

So we did look at all of the12

different things we could do with this as far13

as what was allowed in R-5-B zoning, and you14

know, the objective is very clear.  We had to15

bring this building to code no matter what we16

decided to do with it.17

We worked with the Conservancy,18

the Dupont Circle Conservancy, the Historic19

Preservation Review Board, and you know, the20

front of the building was obviously a no21

brainer.  It is a beautiful facade that we22
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looked at immediately preserving and1

restoring, and went even further into adding2

a light well.3

Our proposal is to create four4

units, three flats, basically a basement unit,5

two flats and a duplex unit on top which would6

have access to a rooftop.  Three balconies are7

proposed for each unit. 8

If we look at this image right9

here, which kind of shows you the outside, the10

rear elevation, we have an existing alley11

right here, a view of the addition.  This is12

a bay projection.  We are proposing an13

addition over this, and again, we work with14

HPRB in amassing, yeah, a lot of amount of15

time dedicated to coming up with a great16

solution that would not be outdated, that17

would be practical, and we decided to offset18

from this bay projection and with what we're19

adding.  Basically, again, we are in the same20

height as our neighboring building; to add a21

little addition above, so basically creating22
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a very nice, clean line, and the balconies1

which are five foot, nine -- and I want to go2

back to that -- in fact, three foot, nine of3

it is a solid material.4

Being sensitive to the5

neighborhood and not wanting this to be used6

for entertainment, we came up with an idea.7

Obviously we would have to have access to our8

spiral staircase.  What we did, we changed9

material.  We introduced a new material, which10

is a steel grating with a half inch spacing11

which will allow an access.  It's a service12

access to our spiral staircase, and the reason13

we went with the 24 inches is that that's what14

the spiral staircase landing, the minimum, is.15

So in fact, only three foot, nine16

from the bay projection is what can really be17

used.  We did that for the purpose of making18

sure that there is not a great amount of19

focus.  We basically heard the neighbors.  We20

wanted to respond to them, and that was a21

concern for them.  So we did a change in22
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material.  That would make it very difficult1

to put tables on that.  It would be difficult2

to entertain on that.3

So in our increase for our FAR,4

which is 416 feet, which is what we're asking,5

that goes into the rooftop, and it goes into6

the addition which actually from the inside7

from the plans is the landing for our stairs8

in the interior.9

Again, I want to just clarify the10

fact that the purpose of the spiral staircase11

is for service.  It allows us to have access12

to the back for trash, which in plan we can13

see the area where trash will be stored.14

It is not a means of egress, as15

it's not required since we are not four16

stories.17

MR. TUMMONDS:  Mr. Honarkar, could18

you address where the increase in lot19

occupancy occurs?20

MR. HONARKAR:  The lot occupancy,21

it goes directly into our spiral staircase,22
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and it goes into our balconies.  Also, the1

balconies, again, allow us to bring in light2

and air to enhance those units.  As you could3

see in those pictures, an existing alley,4

really have no view and are blocked by the5

building on Swann Street.6

During our analysis of the7

neighborhood, we noticed that many neighbors8

saw the importance of having the outdoor9

space.  It is a common theme in the alley, and10

as I mentioned, it has been one of those11

things that had gotten built over time, and12

again, I think our balcony will have minimum13

impact as the five foot, nine, really only14

three foot, nine of it can be accessed and has15

a solid material where you could put maybe two16

chairs in.  It definitely cannot be used for17

any recreation.18

MR. TUMMONDS:  Mr. Honarkar, could19

you address the implications of putting new,20

modern, upgraded systems --21

MR. HONARKAR:  Absolutely.22
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MR. TUMMONDS:  -- and services and1

how that impacts your building?2

MR. HONARKAR:  Absolutely.  You3

know, the infrastructure is one of the things4

that's forgotten when people get into these5

buildings and start to rehab.  The building6

was built in 1892.  It has been vacant for7

over 25 years.  We brought in structural8

engineers, major damage to this building, and9

obviously existing structure is not to code10

and needs major, major upgrading.11

You know, we're talking new12

domestic water lines, sprinkler system,13

plumbing, sewer, electrical services,14

mechanical systems, and stairs need to be15

brought up to code.16

All of this stuff, these systems17

take space, and I think if you look at18

standard core space that would be necessary,19

it would be about 15 to 20 percent for a20

project like this, which furthermore21

compromises the interior spaces.22
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We just could not see this being1

done, and we tried.  We spent months; I'm not2

talking weeks; we spent months trying to see3

how we could fit all of this stuff into the4

footprint, in the existing footprint.  It just5

could not be done.6

And you know, with one single7

square foot added to this, we would need to8

get relief.  9

You know, I think also the10

building no matter what kind of style, it11

needs to satisfy current livable standards.12

It has sufficient interior spaces, light, air,13

outdoor space.14

Yeah, I think our current proposal15

of this building will really give it life for16

another 100 years, and it will not allow it to17

be forgotten.  You know, it has been sitting18

there, you know, for 15 years that I witness,19

and none of the neighbors have any concern20

with it, and I think now we're trying to bring21

it back to what it is, and it is impossible to22
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be able to do that with the amount of work1

that's necessary and the amount of2

infrastructure that's necessary to go into3

this building.4

So I think, you know, a modern5

building, not in appearance, but in use,6

really it needs everything that we just7

discussed as far as the infrastructure.8

MR. TUMMONDS:  Thank you.9

MR. ZIMMER:  Ms. Miller, I just10

wanted to mention also that because of the11

complexity of the case that preceded us a12

number of our people, the people that showed13

up to support our efforts had to go, but among14

them were the owner of the property15

immediately behind us at 1839 Swann Street,16

Mr. Boyar, and if I could please note that he17

has submitted a letter in support, and he has18

really been pretty unwavering in his support19

over the course of the past few weeks.20

And Mr. Eisenberg was also seated21

among us as well, and he had to leave as well22
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because of the late hour, and he lives at 18151

19th Street, sa well.  He also submitted a2

letter in support of what we're trying to do.3

CHAIRPERSON MILLER:  Thank you.4

We do read everything in the5

record, but we'll make sure to look for that.6

MR. ZIMMER:  Thank you.7

CHAIRPERSON MILLER:  Okay.8

MR. TUMMONDS:  That concludes our9

presentation.10

CHAIRPERSON MILLER:  Okay.  I have11

a few questions.  Maybe Board members might as12

well.13

When you said that the property14

was disadvantaged, were you just referring to15

its state of condemnation?  Were you referring16

to its history or what were you referring to?17

MR. HONARKAR:  What I mean is the18

way the subdivision, the effect of the19

subdivision, building being landlocked.  I see20

those as being a disadvantaged property.21

Again, I think the 81 percent is22
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misleading because our structure is not any1

greater than any of the neighboring2

structures.  It is 81 percent of a lot that3

was cut in half.4

CHAIRPERSON MILLER:  Is the lot5

smaller than other lots?6

MR. HONARKAR:  Absolutely.7

CHAIRPERSON MILLER:  Okay.8

MR. ZIMMER:  All you need to do is9

look at the lot immediately next door and10

you'll see what our lot was like in 1891.  It11

was a full depth lot.  It's in Exhibit E of12

the supplement that we provided.  This was13

actually part of a historical research14

initiative that we undertook with Paul Kelsey15

Williams.  He's one of those folks who's noted16

for being able to research the history of17

properties, and he helped us dig up this plat18

that goes back to 1887, and you can see that,19

believe it or not, our lot was a completely20

full sized lot.21

It turns out that even back in22
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1892 developers wanted to make a buck, and1

that must have been why they divided the three2

lots on 19th street into five, to make room3

for the two perpendicular lots on Swann4

Street.5

And it was the creation of those6

two perpendicular lots on Swann Street -- you7

can see that on the next page of Exhibit F,8

the 1939 plot, and just to orient you, Cedar9

Street is the old name for Swann Street.  If10

you look in the upper left-hand corner, again,11

this is Exhibit F of the supplement, upper12

left-hand corner.  You'll see that our13

address, 1825 19th Street next to 1823 and14

1821, those are the three lots that were15

literally chopped in half to create room for16

1837 and 1839.  Well, here it's called Cedar17

Street, 1833 and -- yeah, Swann, Cedar.18

MR. HONARKAR:  Also, if you look19

at the diagram that I have up, it also shows20

the lots.21

MR. ZIMMER:  Yeah.22
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MR. HONARKAR:  These are all of1

the neighboring lots, and this is our lot2

along with 216, 217 which have been cut short.3

MR. ZIMMER:  Can you see Exhibit F4

and E?  If it's not clear, please let me know.5

I really want to make sure that it's as6

evidence as possible.7

MR. TUMMONDS:  I would also note8

Exhibit B is a Sanborn plat, which shows the9

current conditions, shows all of the lots to10

the north in this block that do have the full11

depth, that have alley access, the three 19th12

Street lots that we've said that are13

landlocked, and then the two Swann Street14

lots.15

CHAIRPERSON MILLER:  Okay.  Yeah,16

I can see it's landlocked, but you're talking17

about the depth is shorter as well as it being18

narrower or not?19

MR. HONARKAR:  It's not.  Actually20

there are different sized lots.21

CHAIRPERSON MILLER:  Right.22
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MR. HONARKAR:  It is consistent as1

far as width, but it is only 60 -- I think 602

foot, four inches is what it is, whereas I3

think the others are closer to or close to 1004

feet.  We're at 64 -- 60 feet, four inches.5

CHAIRPERSON MILLER:  And also at6

one point you said that you did something to7

respond to the neighbors, and I missed what8

that was.9

MR. HONARKAR:  There were a couple10

of things that neighbors has -- as far as when11

Mr. Zimmer reached out to the neighbors and12

we've talked to them.  There were a few13

things.  One concern was about the spiral14

staircase and its access to the roof.  One of15

the neighbors to the south that I spoke with16

was concerned that the spiral staircase going17

all the way to the roof would allow somebody18

to access their roof.19

So we cut that short and brought20

it only to the third floor.  That was one21

concern.  Obviously the water feature pool was22
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one concern as well.  We took that out.1

With regards to the --2

CHAIRPERSON MILLER:  You took out3

the water feature?4

MR. HONARKAR:  Yes.5

CHAIRPERSON MILLER:  You've6

already taken that out?  That's not before us?7

The lap pool, is that what you're saying?8

MR. HONARKAR:  Yes.9

CHAIRPERSON MILLER:  Okay.  I10

thought you said you would take it out.  So I11

just want to be clear what's before us.12

That's not even in the plans.13

MR. HONARKAR:  It's not anymore,14

right.15

CHAIRPERSON MILLER:  Was that also16

for open space or you can still go to the17

rooftop but you just can't swim; is that it?18

What's going to happen up there?19

MR. HONARKAR:  It's just that20

rooftop deck.21

CHAIRPERSON MILLER:  Deck.  So22
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people can go use that for outdoor space?1

MR. TUMMONDS:  That is outdoor2

space, correct.3

CHAIRPERSON MILLER:  Okay.4

MR. TUMMONDS:  No splashing.5

MR. HONARKAR:  Yeah.  Our proposed6

structure is 19 feet set back from the rear7

yard, the addition on top, and you know, we8

worked very closely with HPRB in that regards9

and to make sure that based on the HPRB's10

requirement that it is not seen from any11

street.12

CHAIRPERSON MILLER:  And with13

respect to what's not in the existing14

footprint or what you added on to the original15

footprint structure, that is the balconies and16

the spiral staircase, and anything else?17

MR. HONARKAR:  Yes.  We have18

extended this projection over here and added19

a level which houses our stairs from the20

inside.  The new stair system, one of the21

landings falls into that, which is shown in22
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this rendering.  The existing goes only out to1

here.  This is an addition.  So that's where2

this -- the FAR, the 416 feet that we're3

requesting goes in here because it allows us4

to be able to put our stair landing in there,5

and again, it was a massing issue that we6

discussed with HPRB, and it goes into this7

proposed roof addition.8

CHAIRPERSON MILLER:  And what was9

the roof addition for?  The outdoor space or10

is that related to the core functions?11

MR. HONARKAR:  The rooftop12

addition allows more livable space and gives13

us access to the roof.14

MR. TUMMONDS:  I think it also15

addresses what Mr. Zimmer has said.  In the16

economic analysis such that in order to make17

this a financially viable project, it's not18

just four units, but it's the four units with19

the enhancement.20

And so that enhancement is the21

additional square footage up on the roof so22
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that top unit is a duplex unit.  It's an1

enhanced unit.  That is also where we get --2

I think, the vast majority of that 4163

additional square feet is in -- can you show?4

MR. HONARKAR:  Yes, absolutely.5

It is shown right here.  This is the rooftop6

addition.  It gives you access to the rooftop7

here.  It houses -- it basically gives us a8

bedroom, and it gives us access to the roof9

deck area.10

MR. TUMMONDS:  That is all within11

the existing height limit for the R-5-B zoned12

district.13

MR. ZIMMER:  Ms. Miller, if I14

could just bring into sharper focus using this15

diagram, it actually shows on the dotted line16

at the bottom all that we're asking for in17

terms of the additional lot occupancy for the18

balconies as represented with the dashed line19

there.  I thought it might just be helpful to20

see it with this representation to kind of21

bring it into a little bit clearer focus.22
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CHAIRPERSON MILLER:  Thank you.1

I just also know we'll get to2

Office of Planning, but I don't recall and I'm3

wondering what they're objecting to.  Is it4

just the balconies and the spiral staircase or5

is it the addition that's housing the interior6

stairwell?7

We'll wait.  Okay.  Because8

there's a question, you know.  What's9

necessary and what's not I know is an issue,10

and they have reached different needs.  So11

okay.12

MR. ZIMMER:  Need has become13

another four-letter word.14

CHAIRPERSON MILLER:  Or practical15

difficulties.  Okay.16

Oh, how close are the balconies to17

neighboring properties?18

MR. HONARKAR:  The balcony, we19

have nine foot, six, is what the back is.20

This basically would bring in -- it would21

project two feet out, the grating part, the22
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raw steel would project two feet from the1

corner of the neighboring property.2

You can kind of get a sense of3

where it is projecting out.  This piece4

basically, a two foot access to the landing5

would project out from the neighboring wall,6

which is right here.  So we would project two7

feet out from this corner.8

Again, just for clarity purposes,9

this is the three-sided bay projection in the10

rear, the one that Historic Preservation asked11

us to save.  This is Mr. Gallagher's property.12

This is  Mr. Gallagher's balcony.  We've13

actually counted it out.  It's 24 inches as14

Ali mentioned, and that 24 inches corresponds15

to four of these boards on his fence.16

So if you -- let's see.  Am I17

holding it correctly?  Oh, yeah, it's right to18

here.19

MR. TUMMONDS:  So in answering20

your question, the balconies abut Mr.21

Gallagher's property.  They extend two feet22
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into the rear yard.1

CHAIRPERSON MILLER:  I'm sure Mr.2

Gallagher is going to testify also, but does3

he have a balcony that comes next to this4

balcony or --5

MR. ZIMMER:  Well, this is Mr.6

Gallagher's -- if I hadn't made that clear7

earlier, I thought it was clear.  This is Mr.8

Gallagher's balcony porch.  It's this9

suspended structure that basically extends10

from the rear of his property and goes over11

the property line and attaches to the house12

behind it.13

MR. MANN:  On the schematic14

diagram behind the photograph for the rear15

yard, can you point out where that existing16

balcony on the adjoining house is in relation17

to the proposals for your balconies?18

MR. HONARKAR:  The balcony would19

be at this level.20

MR. MANN:  Your finger is pointing21

to where the existing balcony is that has the22
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lattice work on the sides?1

MR. HONARKAR:  That is correct.2

That would be right over here.3

MR. MANN:  All right.  Thank you.4

MR. HONARKAR:  Which has a fence,5

as you can see, as well.  6

CHAIRPERSON MILLER:  Other7

questions from Board members?8

MR. MANN:  Well, regarding the9

proximity of those two balconies then, are10

they more or less at the same level?11

MR. HONARKAR:  I think our second12

balcony would be approximately at the same13

level as the building to the south.14

MR. MANN:  And so the view from15

either one of those balconies at least as it16

pertains in certain directions would be17

similar?18

MR. HONARKAR:  I'm sorry.  Can you19

repeat your question?20

MR. MANN:  The view from either21

one of those balconies, the existing and your22
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proposed, would be similar at least in certain1

directions?2

MR. HONARKAR:  Yes.3

MR. MANN:  Inasmuch as there is a4

view.5

MR. HONARKAR:  There's not much of6

a view, again, because we're kind of ghosting7

the other buildings, and I think, you know, I8

think right here, as you can see, this is9

where our balconies would be, right here.  So10

if you're in the alley looking at our11

proposal, this is the bay projection that you12

see right over here.  So we would have very13

minimum view out.14

MR. MANN:  And you would have one15

balcony above that level that would have a16

slightly different perspective because it's a17

little bit higher?18

MR. HONARKAR:  Correct.19

MR. MANN:  Okay.  Thank you.20

CHAIRPERSON MILLER:  Mr. Tummonds,21

I just want to explore a little bit the22
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economic analysis that's --1

MR. TUMMONDS:  Yes.2

CHAIRPERSON MILLER:  -- attached3

as Exhibit G to the application by Tuck,4

Taylor and Rankin of Sotheby's or something,5

and as I understand it, but I don't know if I6

understand it correctly, it looks like it7

supports what you were saying about four8

different scenarios that were looked at and9

the one that was chosen looks like was the10

only economically feasible scenario; is that11

correct?12

MR. TUMMONDS:  That's correct.13

CHAIRPERSON MILLER:  And they're14

not here for us to cross examine, not that I15

know what I would ask.16

MR. TUMMONDS:  Yes, they are.17

CHAIRPERSON MILLER:  Oh, they are?18

Okay, okay.  The same with the other party19

then.  So if anybody has any questions with20

respect to the reliability of these figures or21

where they came from, the expert is here.22
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MR. TUMMONDS:  That's correct.1

CHAIRPERSON MILLER:  Okay.  That's2

great.  Okay.  I'm not going to do that right3

now, but that's good to know.4

All right.  Any other questions?5

Mr. Gallagher, do you have any6

questions?7

MR. GALLAGHER:  Just a few. 8

Mr. Zimmer, was there a time9

period considered -- I know it wasn't put to10

the trash hauling, but was it ever considered11

that that, too, would be on a short term time12

period as far as private trash haulers?13

MR. ZIMMER:  Hi, Henry.  No, huh-14

un, that was never considered.  It was always15

-- truthfully, we thought we were required by16

the city to provide for private trash17

collection.  That is what I had always been18

told.  So I assume that it was always going to19

be a permanent feature of the residences.20

And we took the step of including21

it in the supplement as a requirement for the22
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condominium documents.  So there was never any1

-- truthfully, in all honesty, I'm speaking2

from the heart when I say it was never ever3

visualized as not being forever, for forever.4

MR. GALLAGHER:  Okay.  Why was the5

two-year period then put on the parking, the6

Safeway building and then the other, the7

Hilton Hotel?  Why was there a two-year time8

period put to that and then not continued on9

with the property?10

MR. ZIMMER:  Okay.  I mean, well,11

that's a good question.  You know, I mean, the12

honest --13

MR. GALLAGHER:  Thank you.14

MR. ZIMMER:  I mean, the honest15

answer was that we had to come up with16

something that was fair and reasonable.  I17

mean, we don't own the spaces ourselves.  We18

just wanted to come up with something that19

seemed like an honest and reasonable gesture20

to prepay.21

I mean, these spaces are $280 a22
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month every single month for 12 months times1

two years times four units.  So that was a --2

I mean, that was a lot of money for me to3

write checks for, and you know, we thought4

about one year.  We thought about three years.5

We just wanted to do something that we thought6

was fair and reasonable to at least as a7

gesture that we took the parking concern8

seriously.9

I mean, I couldn't prepay it for10

forever.  So you know, we thought that two11

years was fair and reasonable, and then12

requiring the owners to maintain it themselves13

afterwards seemed like a fair and reasonable14

thing to do as well.15

MR. GALLAGHER:  I'm sorry.16

Maintain what?  Maintain those spots?17

MR. ZIMMER:  Maintain the off-18

street parking spaces.19

MR. GALLAGHER:  But they would20

have the option to discontinue that privilege21

or no?22
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MR. ZIMMER:  Not according to the1

provisions that we've included in the current2

ownership documents.  They would be forced to3

-- they would be required to maintain them.4

It's in Exhibit H of the supplement that we5

filed.  Item No. 2 says the Applicant shall6

include in the condominium bylaws for this7

project the following requirements.  8

"Number 1, that all residential9

unit owners must maintain an off-street10

parking space; 11

"Number 2, no grills will be12

permitted on the rear balconies; and13

"Number 3, a private trash removal14

service will be used to pick up trash from the15

property, and trash will be stored in a trash16

storage facility on the property."17

MR. GALLAGHER:  Can a majority of18

the unit owners change some of the bylaw19

provisions by vote?20

MR. ZIMMER:  Oh, gosh.  I mean,21

you know, hypothetically.22
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MR. TUMMONDS:  Yes.  Yes, I1

believe they could, but here, because this2

would also be a BZA approval, BZA approvals3

run with the land.  The land would -- anyone4

looking in the D.C. land records would see5

this condition of approval.  They would, in6

fact, be prohibited from amending their bylaws7

because this BZA order which allows this8

building requires that they do this.9

MR. GALLAGHER:  A practical10

question.  Do you think that could be11

monitored and/or enforced?12

MR. TUMMONDS:  The Office of13

Zoning has a zoning compliance officer now,14

which was a big issue for the Office of Zoning15

and its ability to review and make sure that16

there is compliance with conditions in BZA17

orders.  Lee Johnson does an excellent job.18

That's what she's here for.19

MR. GALLAGHER:  I understand your20

answer.21

Mr. Zimmer, you state that this22
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house, it required a lot of effort,1

contractors and lawyers and zoning experts and2

a lot of people.  Believe me.  I know why,3

because I've lived next to this since 1978.4

But do you feel that it can only5

be feasible with shoehorning -- that's my word6

-- four condominium units into this property?7

You said you looked at two plus8

one, one plus two, and you came to the9

conclusion that it had to be four condominium10

units.  I just want to confirm that's what you11

said.12

MR. ZIMMER:  You know, I want my13

answer to reflect the full depth of sincerity14

that I mean, you know, that I'm offering with15

what I'm about to say.  You know, these16

weren't back of the envelope calculations.17

It's not like I went to dinner with someone,18

pulled out a napkin and tried to figure out19

what to do.  It wasn't like that at all.20

We brought in three different21

groups of people, including the real estate22
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professionals to really look at the analysis1

of comparable sales for units of this type,2

with all of the restraints, constrictions and3

difficulties associated with them.  We brought4

in the construction professionals to actually5

provide real life, real world construction6

estimates, and that's why we took the step of7

including the construction estimates with the8

supplement, so that you would know that I9

wasn't making anything up.10

I mean, I'm just sharing with you11

the actual feasibility analysis that we went12

through.  We looked carefully at a single13

family home.  We really did.  We looked at two14

duplex units.  We really did.  We looked at15

one plus two.  We looked at all four.16

The truth is all of them are sort17

of challenged in one way or another, and it's18

just because the property is in such bad shape19

and because there's no outdoor space and no20

parking.21

MR. GALLAGHER:  Finally, last22
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question to you, Chris.  You mentioned two1

support letters.  Both of those individuals2

who wrote those letters are not here this3

evening.  They left earlier.  Are you aware4

that one of those two was a party before this5

Board in February seeking similar relief at a6

house down the street, and to date that7

requested relief has not been granted?  Are8

you aware of that?9

MR. ZIMMER:  Absolutely.  I know10

exactly the situation that you're talking11

about, but if I understand the situation12

correctly, it isn't that relief wasn't13

granted.  It was that they withdrew their14

application.15

MR. GALLAGHER:  I'm aware of that.16

I'm saying it was not granted.  To date it has17

not been granted.18

MR. ZIMMER:  To date it has not19

been granted, but I think we have to be fair20

and honest about why that was, and it was21

because, you know -- I won't get into the22
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details, but they withdrew their application.1

MR. GALLAGHER:  Fine.  Okay.2

Thank you.3

Mr. Honarkar, you stated that  --4

MR. HONARKAR:  At your service,5

yes.6

MR. GALLAGHER:  -- in 1939 that7

the properties were subdivided; is that8

correct?9

MR. HONARKAR:  According to the10

historical research that was done by Kelsey11

and Associates, correct.12

MR. TUMMONDS:  I mean, it was done13

at some point between 1887 when we had the14

plat and 1939 when we had the plat.15

MR. HONARKAR:  Yeah, the buildings16

were done in 1892.17

MR. GALLAGHER:  Yes.  Okay.  The18

subdivision I thought had occurred much19

earlier than 1939.20

When you stated that you add a21

middle addition above, I'm struggling with22
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this "above."  That's the structure above the1

bay.  Do you realize or are you aware that2

there are some concerns filed this very day by3

that homeowner at 1827 that such an addition4

would block air circulation and sunlight from5

his property?6

MR. HONARKAR:  I didn't get the7

mail.8

MR. GALLAGHER:  But are you aware9

without his letter of opposition, are you10

aware that that clearly would prevent air11

circulation and sunlight from his upper12

floors?13

MR. HONARKAR:  We, actually to get14

into the details of that, we are set back 1915

feet from the property.  His windows, actually16

we have images of that property.  His windows17

to the right will not be affected because they18

are further away from our roof.19

MR. GALLAGHER:  I don't mean the20

mezzanine.  I mean this structure above, the21

build on the second story roof.22
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MR. HONARKAR:  We don't feel that1

it does.2

MR. ZIMMER:  I might also -- is it3

appropriate for me to offer a comment?4

I might also add that Mr. Wilson,5

the neighbor that you're talking about has6

stated to me personally and also to the ANC7

Commissioner, Mark Johnson, that he didn't8

feel that there was an issue with light and9

air, and that's on record as part of the March10

14th ANC meeting.11

MR. GALLAGHER:  Whatever came out12

of the ANC meeting was a no action letter.13

What was put on record this morning was a two-14

page letter of opposition from that individual15

talking about blocking the sunlight and air16

circulation.17

Finally, when you mention the18

access to trash, you're aware that other19

people in this landlocked cluster of houses20

take their garbage out and go around to the21

alley?22
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MR. HONARKAR:  I think some do and1

some kind of cross other properties and do it.2

MR. GALLAGHER:  I have nothing3

else.4

CHAIRPERSON MILLER:  I'd like to5

ask a few more questions before we get to6

Office of Planning because I anticipate some7

of them will be at issue.8

I know in your papers you address9

the uniqueness, but I'm wondering, Mr.10

Tummonds, if you could highlight the11

uniqueness of the property here because I12

think that's one of Office of Planning's13

concerns.14

MR. TUMMONDS:  Sure, right.  We15

believe that it is unique, going to the Palmer16

standard of making sure that the Board may17

find that the uniqueness is satisfied from a18

confluence of factors.  In this case those19

factors are the resubdivision of the original20

property, which was a significantly smaller21

lot that is landlocked.  The building and22
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structure on the land does not occupy 1001

percent of the property like some of these2

other structures that were also subject to3

that same development scheme, and also this4

property is improved with a building on the5

lot that has been deemed to be a historic6

structure, a structure that is contributing to7

the historic district.8

All of those factors, we believe,9

are appropriate things to look at for the10

confluence of factors that this is, in fact,11

property that is subject to the exceptional or12

extraordinary situation condition that is not13

a general condition in the surrounding14

neighborhood.15

CHAIRPERSON MILLER:  Okay.  I16

think that your description of the practical17

difficulties seems to arise specifically out18

of those conditions.19

Could you address did anything20

that the HPRB require of the property result21

in requiring relief before this Board?22
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MR. HONARKAR:  This actually did1

not go to the hearing, to a HPRB hearing.  It2

was taken care of at the staff level.  Their3

recommendations from HPRB was to improve the4

light well as proposed on 19th Street,5

approval of the proposed rooftop addition as6

it does not alter the significant character,7

defining features of the building, and also8

due to the fact that it is not visible from a9

public street and that it is compatible with10

overall massing of the neighborhood structure.11

So they felt that all of that was12

consistent with the Preservation Act.13

And one last thing was in regards14

to our spiral staircase and balconies.  Their15

comment was that a projecting bay could be16

largely retained with the addition of17

balconies and a spiral stair to provide egress18

to the rear yard.  The balconies could be of19

a modern design which could contrast nicely20

with the brick bay.21

Those were the comments.22
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MR. TUMMONDS:  I think it's that1

last aspect that you talked about.  The HPRB2

said do not touch the structure even in the3

rear.  As we know, a lot of times HPRB in4

looking at these things, they're mostly5

concerned with the view from the public6

streets from 19th Street.  They said, "Do not7

touch the rear of the structure.  We8

understand your need to provide light and air.9

You can address that by adding these10

balconies, adding the spiral stair to allow11

access to the rear.  It is those requirements12

of putting those additional structures onto13

the back of this building that make the need14

for the lot occupancy, the additional lot15

occupancy we're adding, and the additional16

protrusion into the rear yard."17

So, yes, the recommendations from18

HPR do lead us to meeting these areas of19

relief.20

MR. MANN:  Mr. Tummonds, you might21

have just answered this, but was demolition an22
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option?1

MR. HONARKAR:  Demolition of the2

rear?3

MR. MANN:  Was demolition of the4

property an option?5

MR. HONARKAR:  Well, it's an6

historic structure.7

MR. TUMMONDS:  That's a no.8

Demolition with a capital D is not a word that9

HPRB likes to hear, and looking to go to this10

project, the mayor's agent for historic11

preservation was not something that we --12

MR. MANN:  So you might say that's13

an additional requirement that HPRB imposes14

because they don't allow demolition.15

MR. HONARKAR:  I think in so many16

words, from the words of the staff of HPRB was17

that we did propose to -- again, we cut back18

on what we had proposed, and one of the things19

was to play around a little bit more with the20

bay projection, and their feeling of it was to21

keep the architectural fabric, but add a new22
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layer to that in the form of the balconies and1

the spiral staircase.2

CHAIRPERSON MILLER:  Okay.  With3

respect to the parking variance, you need a4

variance for one parking space; is that5

correct?6

MR. TUMMONDS:  That's correct.7

CHAIRPERSON MILLER:  And the8

proposed condition would require owners of9

three units to get parking spots or what?10

MR. TUMMONDS:  We're saying all11

four.12

CHAIRPERSON MILLER:  All four.13

Okay.14

MR. TUMMONDS:  And truly, the15

irony of the situation here is we're somewhat16

in the limbo period.  Mr. Parsons can tell you17

the Zoning Commission is taking a look at the18

scheduled parking for historic buildings.  I19

have here the March 12th, 2007 report from the20

Office of Planning.21

If the Zoning Commission were to22
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adopt the Office of Planning's new proposed1

recommendations, these recommendations, new2

Section 2120.4, would say that any building,3

any historic resources and any additions4

thereto are exempt regardless of use, change5

of use or change of intensity from any6

requirement to provide parking in excess of7

that which existed at the date the historic8

resource was listed.9

The only caveats to those are10

where the parking requirement attributable to11

the increased gross floor area is at least12

four space or the gross floor area of the13

resources being increased by 50 percent.14

So what that means is that we15

filed for, we requested this area of relief16

because we didn't know what the timing was17

going to be.  If the Zoning Commission were to18

adopt these regulations, we would not need19

parking relief.20

The fact that we are here, we21

wanted to wrap this all up, but we also know22
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that one prong of the variance relief test is1

that the proposed approval will not impair the2

intent or integrity of the zone plan, would3

not cause adverse impacts.  4

We recognize off-street parking is5

a big issue.  We then proposed a condition to6

help address that when perhaps we may not need7

that relief at some point in the future.8

CHAIRPERSON MILLER:  But we have9

to deal with what --10

MR. TUMMONDS:  That's why we're11

here, and that's why we're proposing12

conditions that would be satisfied for all13

four unit owners would be subject to14

maintaining parking spaces forever.15

CHAIRPERSON MILLER:  Okay, and16

when we evaluate conditions, our standard for17

a BZA to impose a condition is that it is18

there for the purpose of mitigating an adverse19

impact.  So would you like to address why this20

condition is necessary?21

MR. TUMMONDS:  There has been -- I22
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think as I said before, we are in this kind of1

Catch-22 of we may not need this variance2

relief.  This variance relief may become moot3

in a month.  So would that condition be4

necessary if the zoning regulations adopt a5

standard that says off-street parking is not6

needed?7

CHAIRPERSON MILLER:  No.8

MR. TUMMONDS:  But -- but --9

CHAIRPERSON MILLER:  That's where10

the relief would be necessary.  But my11

question is:  what's the factorial basis here12

for the BZA to impose a condition that runs13

with the land?14

I understood what you were saying15

to Mr. Gallagher in response to his question,16

but it's not just that they propose a17

condition and we adopt it.  We have to be very18

careful in adopting conditions because they do19

run with the land.20

So that if it's being offered to21

placate a neighbor, for instance, but it22



398

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

doesn't really reflect the mitigation of an1

adverse condition, we don't necessarily adopt2

it.  So that's where my question goes to.3

We have to evaluate it on those4

grounds.5

MR. TUMMONDS:  In answering your6

question, there has been, as Mr. Zimmer noted,7

there is -- this part of Dupont Circle is8

parking constricted, and so there are concerns9

raised about the ability of four new10

residential units which are permitted by the11

zoning regs.  It's an R-5-B zone. Multiple12

units are permitted.13

So in mitigating concerns about14

having four additional residential units in15

this area, the Applicant is proposing this16

provision of off-street parking spaces and the17

requirements for those new residential unit18

owners to maintain those off-street parking19

spaces in perpetuity.20

CHAIRPERSON MILLER:  Okay.  I21

think we might as well do the second condition22
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then, and then we can go to Office of1

Planning.  The adverse conditions set the2

second condition that you're proposing would3

mitigate.  It's at Exhibit H.4

MR. TUMMONDS:  Yes.5

CHAIRPERSON MILLER:  Okay.6

MR. TUMMONDS:  The first one we7

talked was the off-street parking space.  8

The second issue was that no9

grills would be permitted on the real10

balconies of the units.  The intent of that11

condition was to address concerns about would12

these balconies impact the light, air,13

enjoyment, use of adjacent property owners.14

In other words, if there was barbecue smoke15

wafting across, smells wafting across, noise16

from someone using the barbecue, that was17

meant to address that condition in specific18

response to some of the concerns that the19

Applicant had heard.20

Finally --21

CHAIRPERSON MILLER:  Are you aware22
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of any other regulations that would govern1

where the grills would be allowed on the2

balconies or not?3

MR. TUMMONDS:  I previously lived4

in a townhouse project in the District,5

Beekman Place, and we had prohibitions6

against, you know, what we could put out on7

our front stoops, the type of chairs, the type8

of benches.  So, yes,  I think it is a9

somewhat common practice in homeowner10

associations, townhouse associations to limit11

the ability to use outdoor spaces in a12

condominium or a townhouse community.13

CHAIRPERSON MILLER:  But you're14

not aware specifically.  For instance, there15

very well may be other regulations that would16

limit something like that if there's not17

enough space or something like that.18

MR. TUMMONDS:  Yes, perhaps.19

CHAIRPERSON MILLER:  Perhaps, but20

you don't know.21

MR. ZIMMER:  I'm getting notes by22
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the realtor saying that there is, I think, a1

fire code restriction against grilling within2

six feet of the rear of the property.3

Does that resonate with you guys?4

Okay.  So that would also govern.  There would5

actually be a code restriction in addition to6

this restriction.7

CHAIRPERSON MILLER:  That's kind8

of where my question was going.  Is it9

something that's already outlawed?10

Okay.11

MR. TUMMONDS:  And finally, the12

third part of that condition, the private13

trash removal service, again specifically to14

address concerns about the trash removal in15

this alley, the ability of the four-unit16

project at 1825 19th Street to have all of17

this trash removed in an efficient, economical18

manner.  That's what that condition is for.19

CHAIRPERSON MILLER:  If you didn't20

have that condition, what would you be allowed21

to do?  Does D.C. government pick up the trash22
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there?1

MR. TUMMONDS:  Absolutely.2

MR. ZIMMER:  We would join the3

vortex of trash caused by the four lots on the4

corner of 19th and Swann.5

CHAIRPERSON MILLER:  Why is your6

property then to require private trash, just7

so we understand again what we're mitigating?8

MR. TUMMONDS:  Right.  Again,9

mitigating the concern raised that the, if you10

will, this southern portion of the alley has11

reached its tipping point with its ability to12

have trash removed from the area.  Therefore,13

this applicant would make sure that that14

tipping point isn't reached from these15

additional four residential four residential16

units such that that trash would be removed,17

wouldn't become a burden on the alley system18

for all of the residents in that square.19

CHAIRPERSON MILLER:  Okay.  I have20

one final question on that.  If the Board21

didn't adopt that kind of condition and you22
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wanted to have that restriction, what would1

the alternative be?  A private agreement?2

MR. TUMMONDS:  Yes.3

CHAIRPERSON MILLER:  Okay.  Any4

other questions?5

MR. LOUD:  Just one quick6

question, Madam Chair.  Thank you.7

I think you may have answered this8

question, but it's sort of like just sinking9

in up here.  If the lot had not been10

subdivided previously, would you have been11

able to add the extra area that you need12

without -- I see heads going up and going13

sideways -- would you have been able to -- in14

other words, is that what makes it such that15

you can't get the additional square footage16

without --17

MR. HONARKAR:  I think if we look18

at the filing -- I don't know if I can use19

this -- but if you look at this diagram here,20

you can see all of the neighboring structures,21

and clearly, you can see that we are not any22
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larger than any of those, actually much1

smaller, and the 416 square foot, I don't see2

it having any effect if it was not a shortened3

lot.  I think the diagram shows exactly what4

the other structures are.5

MR. LOUD:  Thanks.6

MR. HONARKAR:  Thank you.7

CHAIRPERSON MILLER:  Anything8

else?9

(No response.)10

CHAIRPERSON MILLER:  Okay.  Then I11

guess we're ready for Mr. Jackson with the12

Office of Planning.13

MR. JACKSON:  Madam Chair and14

members of the Board, my name is Arthur15

Jackson, a development review specialist in16

the District of Columbia Office of Planning,17

and I'm here to present the Office of18

Planning's report.19

You have the report before you.20

So briefly I'll just walk through the21

standards that we employed in looking at this22
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proposal.1

Essentially the Applicant -- there2

are three tests that apply in this case.3

There's exterior known exceptional conditions,4

and according to the Applicant's statement5

they have said it's extraordinary because it6

was built prior to 1931.  It's in the Dupont7

Circle Historic District, and it seems to8

allow the FAR. It also was the subject of9

subdivision some years ago, but it seems to be10

they're saying that it exceeds the current FAR11

which allowed houses around the  Dupont Circle12

do.13

So it's also one of several lots14

along Swann Street without rear yard access.15

So in essence, we think that although these16

factors are interesting, they are not unique17

to this site and, as such, do not directly18

relate to the relief that they're requesting.19

In terms of the practical20

difficulty, it has been suggested that the21

fact that the existing building exceeds FAR22
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prevents them from getting additional FAR,1

which is true.  The current building rarely2

exceeds the allowable FAR in the area, and OP3

observes that we are not against the proposal4

for putting four units, but essentially we5

think that the existing legal nonconforming6

building can be modernized and structurally7

altered to the extent that it currently exists8

to provide the four dwellings that they would9

like to accommodate.10

In term of lot occupancy11

percentage and real yard setback, the12

application doesn't indicate that this is a13

building code requirement.  The Applicant did14

indicate that it's required for access to rear15

yard, but in fact, it is.  If you look at the16

map, at the plans, there's no way to get to17

the rear yard from the units except by using18

that circular stair.19

So essentially the top three units20

cannot access the rear yard without the21

circular stair because the units as designed22



407

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

take up what currently is the interior1

circulation space between the floors.2

But this is not a result of the3

building code.  It's a result of the basic4

design of the building, but again, this is an5

option the Applicant has pursued, and at that6

we don't think that this is something that's7

tipping the scales in terms of this additional8

requirement that is the basic practical9

difficulty.10

In terms of parking requirement,11

we support the Applicant's proposal to provide12

parking off site for a limited basis and13

require that as part of its township documents14

essentially because this is a very restrictive15

community in terms of parking.  On the two or16

three site visits I made to the area, I didn't17

see any vacant parking spaces for long, and I18

think this will be a community benefit19

particularly if they're going to be adding20

additional units.21

And, again, we have not said22
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anything in opposition to them creating four1

units on the site.  It's just that we think2

that it would be good if the four units and3

the attendant residents had parking that did4

not take away from the available parking5

resources on the street.6

And in terms of further expansion7

of nonconforming building, none of the8

materials seem to explain why the existing9

building area which exceeds the floor area10

allowed in the current zoning is not11

sufficient.12

And essentially we support the13

variance for parking, particularly with the14

alternative providing requirements, well,15

paying in advance for parking at a certain16

location and then the occupants of the future17

building also having to maintain that as a18

requirement of ownership.19

But we don't think that with20

regard to the other relief that the21

Applicant's explanation is sufficient to22
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explain why not being allowed to further over1

build the site creates a practical difficulty.2

Now, in looking at the Historic3

Preservation Review Board reports, we see them4

as addressing an option that was offered by5

the Applicant.  Those do not read as actual6

requirements.7

However, if given Option A, then8

you are probably better doing B.  We're not9

familiar with the original proposal to the10

Historic Preservation Review Board.  So we11

can't really comment about what other options12

it may have considered, but with regard to13

that, I would not interpret that as being14

absolute requirements for them to be15

consistent with historic preservation; just a16

response to an option as to what they would17

rather see.18

Again, we support the parking off19

site, but, again, this is another situation20

where there's a building of what we feel is a21

significant size for the Applicant's proposal22
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that somehow needs to be much larger in order1

to achieve certain ends.  We don't see that2

the documentation provided proves3

unequivocally that this can be done such that4

we don't think that increasing the5

nonconforming FAR lot occupancy and rear yard6

setback irregularities would in itself -- we7

think that it would in itself impair the8

intent, purpose and integrity of the zone map9

as embodied by the zoning regulations and map.10

And we that the Advisory11

Neighborhood Commission did not make a12

recommendation.  Of course the Historic13

Preservation Review Board's comments are in14

the report.15

We had a brief conversation with16

the Department of Transportation, and they had17

no comments with the applicant.  So we18

recommend approval of the parking variance19

with the proviso that the Applicant's proposal20

be incorporated in the bylaws.21

However, we don't support the rest22
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of the relief that's required for this1

proposal.2

That concludes Office of3

Planning's report, and we are available to4

answer questions.5

CHAIRPERSON MILLER:  Thank you,6

Mr. Jackson.7

I want to start with the8

uniqueness element because that's really where9

the whole variance has to come from.10

I heard you say that the fact that11

it was land locked wasn't unique, but did you12

address the subdivision, whether that was a13

unique condition?14

MR. JACKSON:  No.15

CHAIRPERSON MILLER:  Well, okay.16

I mean, it seems to me that all of their17

practical difficulties seem to arise out of or18

a lot of them arise out of the subdivision,19

and os can you give an opinion as to why that20

should or should not be considered unique?21

MR. JACKSON:  Well, our opinion is22
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that in the Dupont Circle area just generally,1

you have a number of subdivisions that have2

created landlocked parcels.  Now, along the3

street frontage there are four right in this4

corner.  So essentially what we see is a5

substantial building that exists on the6

property.  In fact, each floor is over 1,0007

square feet.8

So to say that this building is --9

it seems like the uniqueness would be more to10

whether or not it's a -- the other case that11

we've reviewed and actually supported12

uniqueness would be extremely small lots with13

small buildings.14

This is no small building.  It's15

almost 4,000 square feet.16

CHAIRPERSON MILLER:  No, but I17

guess the question is are there other18

properties like this that have been subdivided19

100 years ago that have resulted in these kind20

of practical difficulties?21

MR. JACKSON:  Well, again, I think22
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the time frame is not pertinent.1

CHAIRPERSON MILLER:  Okay.2

MR. JACKSON:  And we don't think3

that the fact that it's a subdivided lot, that4

it's landlocked is not an unusual occurrence5

in the District.6

CHAIRPERSON MILLER:  How about in7

this neighborhood?8

CHAIRPERSON MILLER:  I wouldn't9

say it's an unusual occurrence in this10

neighborhood.  Now, what they show is one11

street frontage, but not that we have done the12

analysis to look at every square, but we don't13

think that per se a subdivision from 100 years14

ago has created a unique situation today.15

CHAIRPERSON MILLER:  I think that16

what the Applicant was saying with respect to17

HPRB was not that HPRB required them to do the18

add-on, say, for instance, the balconies and19

the stairs, but that they did that to provide20

outdoor space.21

It's just that the Office of22
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Planning put a value on providing outdoor1

space.2

MR. JACKSON:  Well, I believe more3

specifically what they were talking about was4

air and light, and again, their original5

proposal, this is in response, HPRB responding6

to original proposal and I'm sure there may7

have been some other particulars that could8

have been addressed at that point, but9

something like Juliet balconies, essentially10

something that's closer to the building, wraps11

around the rear, opens up the air and light12

would provide the same amenity if that's what13

they were seeking.14

So we're saying some with much15

smaller scale that would have still been much16

closer to the existing building envelope.  As17

an example of one option they could use to18

provide the air and light that they seek, but19

I believe the core, what they were seeking is20

air and light in the dwelling, not livable21

space.  Because realistic about space is22
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normally not living space.1

Now, again, the design tat they2

have chosen which essentially builds out,3

again, having this as the site, there's a4

circular stair that goes up to all floors, and5

the design that they have chosen now builds.6

Instead of having the units on one side of the7

building and circulation on the other, builds8

through the existing circulation space.9

As such, they have one stair that10

runs all the way up to the top floor, and11

there's no way to get to the rear yard because12

you go up from the first floor to the top13

three, and then you go down to the basement.14

The only way you can get to the rear yard from15

the basement is from the inside the unit in16

the basement.17

The only way you can get to the18

rear yard from the upper three units --19

CHAIRPERSON MILLER:  So then why20

isn't that spiral staircase on the back  a21

necessity?22
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MR. JACKSON:  I'm saying it's a1

necessity as a result of the design they2

chose.3

CHAIRPERSON MILLER:  As a result4

of the design they chose.5

MR. JACKSON:  Right.6

CHAIRPERSON MILLER:  Okay.  And7

with respect to the addition to enclose the8

inside stairway, you're saying is that the9

same point, that you don't believe they had to10

choose that design?11

MR. JACKSON:  No, I think there12

are options that would eliminate that13

requirement.  Again, what they have now is the14

circular stair that goes all the way up, but15

that does create some interesting challenges.16

The challenge they have now is17

they want to make as much livable space fort18

each unit as possible.  So they basically19

constructed into what was interior20

circulation.  The interior circulation went up21

and down, and using that all of the residents22
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could get to the back yard from the basement.1

That is completely gone now.  So2

the limitation on access to the rear of the3

property is a direct result with the design4

that they chose.5

CHAIRPERSON MILLER:  Okay, and I6

have one more question.  I know it's getting7

late, but they presented four scenarios that8

they said that Sotheby's evaluated and came up9

with this one was the most feasible to make it10

economically feasible, I guess.11

MR. JACKSON:  Right.12

CHAIRPERSON MILLER:  And also they13

worked obviously with an architect.  But it14

sounds like you are rejecting this as the only15

feasible one.16

MR. JACKSON:  I think reject is17

probably accurate, but I wanted to put that in18

some context.  My understanding was that the19

current owners are going to live on the20

property.  Either one or more of the current21

owners are going to live on the property.22
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If you add that to the1

calculation, then the costs for each unit --2

the scenarios that are here before us appear3

to be based on if you were to divide this into4

four units and sell them.  If the current5

owners of the property are going to occupy one6

or more of the units, then their cost is the7

purchase price, plus construction.8

How that might skew these numbers9

probably should be considered, but again, we10

have not opposed -- we are not opposed to them11

dividing them into four units.  We're just12

saying that they should be able to do a four-13

unit -- well, divide the building into four14

occupiable units for sale, lease, or occupancy15

within the existing building envelope.16

CHAIRPERSON MILLER:  Okay, and why17

is it important for them to be within the18

building envelope as opposed to providing19

outdoor space in the form of balconies  for20

the residents?21

MR. JACKSON:  Well, again,  it22
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appears that the crux of their concern is that1

each unit have air and light, not outdoor2

space, I believe.  I may be misinterpreting.3

If that's the case, then there are other4

options to providing additional air and light.5

Because I've visited the unit, and6

of course, they have small windows.  These are7

old facilities.  You expand the windows and8

you have enlarged windows such as Juliet9

balconies.10

We have a number of new11

developments coming in now that are using12

those techniques to provide more outdoor air13

and light to units in new developments.14

And as for the zoning requirement15

that I'm alluding to, we essentially are still16

dealing with 2001.3 which says that17

enlargements should not be made unless they18

conform to the percent of lot occupancy and19

they do not increase existing lot20

conformities.  21

They are increasing existing lot22
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conformities.  So --1

CHAIRPERSON MILLER:  But that's2

why they're here for a variance.3

MR. JACKSON:  Right, and as far as4

the Office of Planning has determined in our5

opinion they have not met the test to get that6

increase.7

CHAIRPERSON MILLER:  One other8

question.  If the only adverse impact that the9

Office of Planning sees is that it's contrary10

to the regulations?11

MR. JACKSON:  That's it.12

CHAIRPERSON MILLER:  That's it.13

MR. JACKSON:  And to the intent,14

integrity of the zoning regs, which we are15

trying to uphold, yes.16

CHAIRPERSON MILLER:  But isn't any17

variance contrary to the intent under that18

view?19

MR. JACKSON:  No, no, no.20

CHAIRPERSON MILLER:  No.  So why21

is this contrary to the intent?22
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MR. JACKSON:  It doesn't meet the1

test.2

CHAIRPERSON MILLER:  It doesn't3

meeting the test.4

MR. JACKSON:  It has to meet all5

three tests.6

CHAIRPERSON MILLER:  Because you7

don't think it's unique.8

MR. JACKSON:  Well, the uniqueness9

and the practical difficulty.  Now, the10

impacts, I think it could be a case that the11

impacts would be minimal, except that it12

appears that if you build beyond -- if you go13

back to the site plan, the building plan, you14

note that looking at any floor, the building15

goes back and then there are perpendicular16

walls there.  Okay.  There are walls that are17

perpendicular to 19th Street that extend18

straight back.  All of the dwellings, all of19

the three dwellings to the south come back to20

the same wall to the same extent.  If you21

build beyond those walls, then you can look to22
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the east and west.1

Right now if you go to the rear of2

the building even though it is empty, your3

view is pretty much isolated straight south or4

straight east.  You can't look ot the right or5

left because there are walls there.6

Okay.  If you build beyond those7

walls in the balconies, then you can look to8

the east and the west more easily and at least9

on the second floor to the house to the south10

and on all three floors to the house to the11

north you would have a better view into the12

rooms that are on that facing wall.13

So I think it would impact the14

privacy of the adjacent properties,15

particularly with respect to building beyond16

those side walls.17

CHAIRPERSON MILLER:  Thank you.18

Any other Board questions?19

MR. PARSONS:  I'm not clear.  Are20

you opposed also to the stairwell?  ARE you21

suggesting that they bring this access into22
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the structure?1

MR. JACKSON:  I'm not opposed per2

se.  I'm saying that -- I'm just saying the3

results of their design.4

MR. PARSONS:  But that would5

require a variance as well, right, this spiral6

staircase?7

MR. JACKSON:  Well, yes, that8

winds up taking the --9

MR. PARSONS:  But you're not10

opposed to that?11

MR. JACKSON:  Well, I'm thinking12

yes.13

MR. PARSONS:  Oh, you are.14

MR. JACKSON:  Yes.15

MR. PARSONS:  So you're suggesting16

that they go into the building and take out17

bathrooms and so forth as they've designed it18

and put a rear stairwell to serve of the --19

MR. JACKSON:  I think what we have20

here is we have a shell, and they come up with21

a design for that shell.22
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MR. PARSONS:  Yes.1

MR. JACKSON:  I'm saying that2

there can be a design for that shell that3

would not require the stairwell to extend to4

a point where it punches into the rear yard5

even further.6

So I don't think -- I think the7

appropriate approach to this wouldn't be to8

take the design that they have and say that9

they change it, but say they have a shell now10

that they would need to rethink.  This design11

is --12

MR. PARSONS:  Okay.  I understand.13

Thank you.14

MR. LOUD:  This is a quick15

question for you, Mr. Jackson.16

First, let me thank you for laying17

out the issues on behalf of the Office of18

Planning as you see it.  I thought you did a19

good job of capturing it.20

Their testimony was that their lot21

was subdivided, and it's about 60 feet, four22
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inches, and they've shown on one of their1

exhibits, the one to the far left about six2

properties that at least they represent are3

about 100 feet deep.4

I wanted to get your reaction to5

their characterization of their lot as unique6

because it's about 60 feet and the majority of7

properties on that block are about 100 feet.8

MR. JACKSON:  The majority on the9

block are about 100?10

MR. LOUD:  Well, if I understand11

their testimony earlier -- 12

MR. JACKSON:  Well, okay.  I will13

agree with the majority.  Half of the lots on14

that frontage are about 100 feet, but if there15

are six to the north, there are five to the16

south that are shorter.  See, there are three17

along 19th Street and then two along Swann18

Street.19

So that corner, all the lots in20

that corner are shorter than the ones to the21

north.  So it's almost half the lots.22
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MR. LOUD:  I think I understand a1

little bit more where you're coming from now.2

Your position is that that lot is not unique3

because when it was sub divided, the other4

properties that were caught up in the5

subdivision also became smaller lots.6

MR. JACKSON:  Right.  It was7

obviously a deliberate act by the developer to8

divide -- to create some small lots for --9

well, I shouldn't try to project what they10

were doing 100 years ago, but the result was11

they built some smaller units on those lots,12

but at the same time, the Applicant had13

admitted that the size of the house is not14

that much different than the others on the15

lower three lots, the lots to the south.16

MR. LOUD:  Do you know if that's17

true of the neighborhood in general to have18

the smaller subdivided lots which affects19

their property?20

MR. JACKSON:  No.21

MR. LOUD:  Versus the -- it's not?22
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MR. JACKSON:  I can state that,1

no.2

MR. LOUD:  So all five of those3

properties are relatively unique int hat4

regard?5

MR. JACKSON:  I can't state that6

either.7

MR. LOUD:  Okay.  Thank you.8

CHAIRPERSON MILLER:  Any other9

Board questions?10

(No response.)11

CHAIRPERSON MILLER:  Okay.  Mr.12

Tummonds, do you have any question for the13

Office of Planning?14

MR. TUMMONDS:  No.15

CHAIRPERSON MILLER:  Do you have a16

copy of the Office of Planning's report?17

MR. TUMMONDS:  Yes, I do.18

CHAIRPERSON MILLER:  Okay.  Mr.19

Gallagher, do you have any questions for the20

Office of Planning?21

Okay.  Then I believe it's your22
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opportunity, Mr. Gallagher, to present your1

case.2

(Pause in proceedings.)3

MS. BAILEY:  Mr. Gallagher, if you4

don't have copies of your -- Mr. Gallagher, if5

you don't have copies of your photos, would6

you please leave those with us today?7

MR. GALLAGHER:  I will.8

(Pause in proceedings.)9

MR. GALLAGHER:  Good evening.  My10

name is Henry Gallagher.  I only live in the11

house that's on the south side of the property12

that's the subject of the case before the13

Board today.  Let me first say that all14

homeowners in the vicinity of 1825 19th Street15

are pleased and relieved that someone has16

finally come in to renovate this building long17

in a state of total disrepair, a fire trap18

owned by a classic hoarder of junk, a property19

next to which I have had to live since moving20

in but one common wall away in 1978.21

However, having said that, I and22
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other neighbors oppose the manner in which1

this Applicant is seeking to develop this2

property.  It was best put by the homeowner in3

the north side when he said that this4

developer is proposing, quote, a huge elephant5

on a mouse sized lot, unquote.6

My party status application is on7

the record.  Let me just make a few remarks,8

some of which are based on my immediate9

proximity to the building, other based on more10

general terms.11

Air flow.  The air flow12

circulation surrounding the top floor of our13

house would be somewhat affected by the14

rooftop addition of a mezzanine.15

Privacy.  The planned rooftop16

deck, swimming pool, third floor metal balcony17

would unduly compromise the privacy and use of18

our third floor.  We've been talking this19

evening about the second floor balcony.  Let's20

go to the next balcony up, the third floor,21

particularly that balcony being but feet from22
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a sleeping room on my third floor.1

Coming down to the next balcony,2

the proposed second story metal balcony would,3

again be but a matter of feet from our4

kitchen.  The metal construction features5

positioned at or toward the rear of this6

building would create a virtual noise chamber7

affecting the inhabitants of our house as well8

as other neighbors who have homes that border9

the alley.  A footfall on a metal balcony door10

or staircase can resonate much farther than11

our wooden decking.12

Our concern is the multiplicity of13

such outdoor features.  One ground level deck,14

three top over top metal balconies, one15

rooftop deck, and one rooftop swimming pool.16

Is this on?  It's not.  Can you17

hear me now?  Thank you.18

We're pleased that the D.C. Office19

of Planning and the staff report disagreed20

with the staff of the Historic Preservation21

Review Board and recognized that, quote, the22
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proposed balconies would impact the privacy1

enjoyment of the neighboring dwellings and2

rear yards.3

One neighbor.  One neighbor,4

myself, another neighbor on the north side,5

apartment building views from here and two6

neighbors here.  I think that's what the7

office of planning was talking about as far as8

the resonating of the noise coming out from9

these balconies, coming out from the swimming10

pool, coming out from a rooftop deck.11

Because it is landlocked, these12

are not deep lots; these are all one big13

cluster created 100 years ago or thereafter,14

but it's falling right into the backyards of15

these two Swann Street houses.16

If that's the case, and the Office17

of Planning is correct, it fails one of the18

three tests in variance cases, namely, that19

there would be no substantial detriment to the20

public good or the zone plan if the variance21

were to be granted.22
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Moreover, I note that the Office1

of Planning staff report states that these2

exterior features are optional and not3

required by the building code and, thus, to4

disallow them on an already over built lot5

would not create a practical difficulty for6

this applicant.  7

I'm also pleased to read that the8

staff determined that the desired four9

dwelling units could still be accommodated10

within the existing building envelope.  Thus,11

it does not appear that it would be unduly12

burdensome for this Applicant to strictly13

comply with the regulations and stay within14

the existing footprint.15

The report from the Office of16

Planning states that a pedestrian walkway17

easement extends across the two abutting lots18

to the east to a ten foot wide alley, unquote.19

I submit that this easement or at least a20

right-of-way continues across the rear yard of21

the Applicant to my property as reflected in22
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the 1946 deed.  That deed states that the1

owner of my property has a right-of-way over2

the rear three feet of my neighbor's lot,3

including the Applicants for alley purposes.4

Today there is a paved walkway5

extending from the edge of his property to a6

door on my property, suggesting the existence7

of that right-of-way.  The applicant intends8

to develop a patio in the rear yard which9

would encroach on this right-of-way.10

If required, I would undertake a11

current lot survey to see if any predecessor12

on deed had released or otherwise lost that13

right-of-way.14

Garbage and trash disposal.  Four15

condominium units developed in the building16

would add to an already severe garbage and17

trash disposal problem in the rear of the18

structure.  Presently there's a narrow19

corridor running out to the alley, hard to see20

right now because of all the foliage, but21

coming out from 1825, where multiple occupants22
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of the four properties in the small Swann1

Street-19th Street corner cluster place their2

trash and recycling items.3

Occupants here, here and here,4

Swann Street and 19th Street, as well as the5

north side 19th Street neighbor/owner places6

their trash at the bottom of this fence outing7

right here.8

There's no assurance that private9

trash haulers promised by the Applicant would10

return emptied garbage cans and bins back down11

the narrow corridor, to my mind, I think 2712

inches wide at its widest, to the subject13

property.  It's more likely that containers14

would be left strewn around the alley area15

adding to an already existing rodent hazard.16

The owner on the north -- and this17

was not meant to be an ambush -- submitted18

finally a letter in opposition.19

MR. TUMMONDS:  I would object to20

Mr. Gallagher talking about the submission of21

the owner to the north.  Mr. Gallagher should22



435

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

be talking -- he has party status for his own1

property.  It's not a group party in2

opposition.  So I think that stands on its3

own.  It's in the record.  We can read it.4

I'm not sure he needs to discuss what the5

property to the north views' implications are6

in this application.7

CHAIRPERSON MILLER:  Mr.8

Gallagher, do you have a response?  Is there9

some point that --10

MR. GALLAGHER:  No, my point would11

merely be my own case of the private trash12

haulers, and I'll not make any reference to13

the neighbor to the north.14

CHAIRPERSON MILLER:  Okay.  We'll15

look at the letter.16

MR. GALLAGHER:  I'm sorry?17

CHAIRPERSON MILLER:  We'll look at18

the letter.  It's in the record.19

MR. GALLAGHER:  Sure.20

CHAIRPERSON MILLER:  Right.21

MR. GALLAGHER:  We support the22
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staff report of the Office of Planning in that1

approval of a parking variance should be2

accompanied by condominium association bylaw3

requirements that each unit owner maintain an4

off-street parking space and that a copy of5

such bylaws be placed on record.6

My final remark goes to community7

comments.  Section 6 of the prehearing8

statement of the Applicant is entitled9

"Community Outreach."  In the statement, the10

Applicant refers to three letters in support11

of his request.  One of the letters is from12

the nonresident landlord of a property located13

at 1839 Swann Street, who was here this14

afternoon, by the way, that abuts the rear15

yard of the subject property.  I suspect that16

this support comes from one with a similar17

agenda as that of the Applicant.18

In a telephone conversation with19

me in March of this year, this landlord said20

that if their 1825 requested variances are21

allowed, he might go forward and request22
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similar relief.  When I asked him in what way,1

he said that he would raise the roof in the2

back of his building to create more rentable3

square footage, a feature that would clearly4

block air circulation and sunlight from my5

property. 6

Let me just point out for the7

record where that would be.  This individual8

owns this house, 1839 Swann.  Above here is a9

lower roof --10

CHAIRPERSON MILLER:  May I say11

something?  Excuse me, Mr. Gallagher.  I just12

want to say something to you because I don't13

want to hear a lot about this because14

basically if we granted this application each15

one has to prove uniqueness, uniqueness most16

particularly, and then practical difficulty17

and no adverse impacts.  So the fact that18

someone says just because we might grant this19

one or if we did grant this one that they'd be20

more likely to get relief from this Board is21

not so.22
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MR. GALLAGHER:  I understand.  I1

was merely attacking the underlying reason why2

there's a support letter on file from this3

individual.4

In a second support letter noted5

by the Applicant is from a neighbor down the6

street who was a party before this Board in7

February whose group unsuccessfully sought a8

variance for his property.  This effort was9

opposed by the Office of Planning for the same10

reasons as this request is being opposed by11

that office.  To date this requested relief12

has not been granted, but apparently the party13

was asked to go away and come back and the14

party did not come back.  I'm merely showing15

the coloration of that person's support for16

this case as well.17

Of the three support letters the18

Applicant has, two of them might be tainted a19

bit by their own agendas.  That's all I'm20

saying.21

Further, on the subject of22
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community comment, there are numerous letters1

of support in this case filed, Exhibits 26,2

30, 32, and 333.  The Board should not be3

misled by the sheer volume of these form4

letters.5

The Applicant this afternoon6

stated something about -- an early applicant7

stated that she felt that petition letters --8

petitions were of less importance than9

actually a written letter.10

When you have a form letter, it11

merely is a signature.  It's just another way12

of handling this matter.  Exhibit 26, for13

example, is captioned "Support Letters from14

Neighbors" and contains approximately 14 form15

letters.  I believe that the use of the word16

"neighbors" in this context is a bit of an17

exaggeration for only four letters were18

written by residents even in our zip code,19

20009.  The word "neighbor" suggests a certain20

proximity with and almost daily contact or21

observation of the property at 1825.22
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Such is not the case when these1

letters have come in from residents who live2

in other neighborhoods across town.  They can3

hardly be commentators on noise, garbage and4

trash removal and parking issues relative to5

the homeowners in our immediate neighborhood.6

By the way, all of the writers of7

the letters in Exhibit 26 state that they are8

not concerned that developers with similar9

plans will invade the neighborhood.  While not10

explaining why they have no concern, again, I11

need only refer them to the Swann Street12

landlord who has his own similar plan.13

Finally, Exhibit 32 contains 2714

form letters in support of this request for a15

variance.  Each one states that the writer is16

located in the vicinity of the project, again,17

a bit of a misrepresentation for of the 2718

form letters, only 13 live in our zip code,19

and of these very few are even in close20

proximity of the property.21

At the beginning of my statement I22
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referred to the homeowners in the vicinity of1

1825 19th Street.  I believe that I can2

property use the word "vicinity" for attached3

to my application for party status is a copy4

of a petition signed by 20 nearby homeowners5

opposing this request for variances, all of6

whom are but footsteps away from the front7

door of this property.8

And by the way, as an aside this9

signed petition was presented to the Dupont10

Circle Advisory Neighborhood Commission on11

March 18th of this year, and when the ANC sent12

its no action letter to your Board, it failed13

to enclose a copy of that petition with its14

transmittal, a gesture that clearly would not15

have been viewed as taking a position.16

And when the staff of the Office17

of Planning visited the property, he was18

handed a copy of that petition.  He also noted19

in his report on page 5 the absence of the20

petition in the file of the Board.21

Thank you.22
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CHAIRPERSON MILLER:  Thank you.1

Any questions from the Board?2

(No response.)3

CHAIRPERSON MILLER:  Okay.  Any4

questions, Mr. Tummonds?5

MR. TUMMONDS:  No questions.6

CHAIRPERSON MILLER:  Okay.  Thank7

you very much.8

The ANC, are they here in this9

case?10

(No response.)11

CHAIRPERSON MILLER:  Not hearing12

from anybody.  13

Is there anybody here who wishes14

to speak in support?15

MR. GALLAGHER:  Other witness, Mr.16

Brady.17

CHAIRPERSON MILLER:  Oh, you have18

a witness.19

MR. GALLAGHER:  Yes, yes.20

CHAIRPERSON MILLER:  Sorry.  I21

thought you said you were finished.22
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MR. GALLAGHER:  No, I'm finished.1

CHAIRPERSON MILLER:  Okay.2

MR. GALLAGHER:  But I would be3

glad now to call Mr. Brady.  I'm sorry of the4

procedural mistake.5

CHAIRPERSON MILLER:  Okay.6

MR. BRADY:  Good afternoon, Madam7

Chair and Board.  Thank you for the8

opportunity to testify before you today.9

My name is Jack Brady, and I own10

1830 T Street.  The rear of 1825 19th Street11

is diagonally across the alley from my home.12

Just as an aside, I did not13

subdivide my house.  My house was subdivided14

into three units in 1938 by the original15

owner, the Carters.16

And another side, any construction17

that you see on my house has a building18

permit.  As an architect, I knew that I should19

be doing what I need to do.  So any suggestion20

that something is not proper is not correct.21

There's a photo taken from my22
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house of the rear of 1825, as well as a photo1

from 1831 Swann, a neighbor of mine, to show2

the proximity of my house.3

I lived in Dupont Circle since4

1969, in the 1800 block of 19th Street from5

'71 to '76, and at 1830 T Street since.  I've6

been a D.C. architect since '72 and developed7

many properties since 1977.  My offices have8

been at Connecticut and R since 1976.9

I want to support the comments of10

my neighbor, Mr. Gallagher concerning privacy,11

density, trash and parking.  I would also like12

to thank Mr. Jackson and the Office of13

Planning for a very thorough report presented14

here today.15

Mr. Gallagher asked me as a16

professional to address two areas of this17

application.  The first are the drawings.18

Now, I may be a day late.  I'm not sure if the19

drawings that you have been looking at are the20

same as the packet, but I think they are.  I21

haven't seen any.  So these comments relate to22
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the drawing that Chris gave me.1

First, I'd like to --2

CHAIRPERSON MILLER:  Mr. Tummonds,3

wait.  Do you know if he has the up to date4

drawings?5

And Mr. Gallagher is a party.6

Don't they have --7

MR. BRADY:  December 11th.8

MR. TUMMONDS:  The most current9

plan is the plan we presented, are the plans10

that were submitted as part of the prehearing11

statement, which is the plans that are being12

approved, which are May 8th, 2007.13

MR. BRADY:  So if I make a comment14

that's inappropriate, I'm sure that you will15

catch me on it.16

First of all, I would like ot17

thank Chris and his architect for sharing the18

11 December 2006 concept review drawings.19

Although this was after some meetings with20

HPRB staff and the Dupont Conservancy, we were21

able to appear before the ANC meeting last22
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month.1

The basis of their no action was2

we did not want to hurt anyone's feelings,3

quote.  That comment surprised me.4

I apologize to the architect if I5

misread your drawings in my comments or if you6

have changed, if the new drawings don't show7

what I'm looking at.8

On the cover sheet of the project9

description, it mentions original rear stair10

structures.  I believe there were never any11

such structures, and I've actually seen no12

evidence of such.13

It also mentions a circular stairs14

required as a means of egress, which they are15

actually not allowed as a means of egress;16

therefore, they can't be required as a means17

of egress.18

I'm a little confused by the19

labeling and a little bit of the presentation20

today whether the addition on top of the21

existing structure is a fourth floor or22
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mezzanine.  They have different definitions.1

They have different requirements for number of2

stairs, and once again, these drawings may3

have been straightened out, but from what I'm4

reading, it's confusing as to what the5

addition really is at that point.6

Also in this drawing there was not7

mention in any way that I could read as an8

architect that there was going to be an9

addition, a third floor addition, to the top10

of the square bay.  In fact, on one of the11

drawings, in the elevation drawing -- and this12

is all that was presented at the ANC.  So this13

is what they reviewed -- there's a note on the14

elevation that says specifically "metal15

cladding over existing masonry," and it's16

showing a place where there actually is no17

structure currently.18

I find that at least a little19

confusing if not a little disingenuous.20

Also, on the cover sheet there's21

no mention that the rear decks and the stair22
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project into the already nonconforming rear1

yard.  So when I try to read the drawings, it2

looks to me like the rear yard, which is now3

nine foot, six, actually gets compromised by4

the entire width of the stair, which is five5

foot, four.6

So if you take nine foot, six and7

subtract, the rear yard is incredibly tight.8

On Sheet A-0, the demo plans show9

a partial demo of the second floor rear10

elevation and the entire third floor rear11

elevation.  Now, I've heard today that that's12

maybe not going to happen, but once again, I13

haven't seen anything.  I have not seen the14

most recent drawings, and that that was15

something that maybe has changed with16

conversation with HPRB staff.17

On Sheet A-1 also in my packet,18

there was no indication of the three foot19

easement crossing 1825 to Mr. Gallagher's20

house, which I have seen the deeds from the21

Recorder of Deeds of all five properties, and22
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I do see that the three foot easement is shown1

crossing both Swann Street properties, as well2

as Chris' to allow the four houses to cross.3

There is nothing in the easement4

that says you can put a trash can on it.  So5

one of the problems that we found sharing an6

alley is that there really is no place to put7

a trash can legally.  You put it in the alley,8

and it's exactly where the trash truck turns,9

and as you can imagine, they don't get out and10

move it.  They just use the truck to move it.11

So the issue of trash, I think12

I've heard, you know, some comments here from13

Chris today that might, if it actually worked14

the way he would want it to work, it might15

address it, but I'm very, very concerned that16

there really is no right for anybody to place17

any trash cans in that easement.  It's really18

just to cross the property.  That's according19

to the deed.20

I understand now that the swimming21

pool disappears, and I must say I think that22



450

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

that's commendable.1

So the issue of uniqueness.  I do2

think that when I've looked at the documents3

in the Surveyor's Office that actually Chris'4

house is bigger; the lot is bigger than the5

two lots on Swann Street.  So if we're going6

to be -- this goes to the issue of uniqueness.7

These five houses are clearly on8

small lots, but as Mr. Jackson said, they are9

not small houses.  So when the subdivision was10

done, they designed a house that was11

appropriately sized.12

These are not Thumbalina houses on13

Thumbalina lots.  These are Dupont Circle14

houses on clearly abbreviated lots, but it was15

done 100 years ago.  The subdivision was16

clearly done before they did the house.  So17

there was no taking away of land at any time18

subsequent to the construction of the house.19

And I assume that Chris, when he20

bought this house, you know, he was buying a21

house.  He knew what it was.  He paid what he22
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paid from the other owner.  So I'm not sure of1

that.2

The other area that Henry asked me3

to comment on is on development.  As an4

architect, I just completed a renovation and5

addition to 1817 Swann, which Ali showed you6

as an example of rear balconies, and there was7

a very lovely photo of the back of our8

building.  That building lot is 4,000 square9

feet, which is three times the square footage10

of the lot of 1825.11

We have six units.  He's trying to12

do four.  We didn't come before BZA to ask for13

anything.  We had a historic structure which14

we were told we couldn't touch, even though it15

was called "the crack house on Swann Street."16

I will give Chris the right to say that his17

building was vacant longer, but as far as18

condition, we replaced every piece of wood in19

that structure, all the roof framing, floor20

framing, doors, windows.  HPRB made us keep21

the original masonry, which then required the22
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developer to spend nearly $100,000 in putting1

in helical piers because the building was2

built on fill, and he couldn't make the third3

story addition.  This was a two story4

building, which goes to the way in my practice5

for many, many years we have developed6

properties.7

In this market, in Dupont Circle,8

certainly for the last 15 years, maybe 209

years, you couldn't renovate a building.  You10

could not market anything that was a11

condominium without replacing 100 percent of12

100 percent.13

I mean, what Chris has is a great14

front facade.  What he shares with his two15

neighbors are apparently very stable party16

walls.  The rear elevation may or may not have17

structural issues, but beyond that in my18

practice, we don't buy anything.  I don't want19

your plumbing.  I don't want your electrical.20

So the idea that somehow there's a21

uniqueness for this development of this22
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building I find false.  We put in sprinkler1

system at 1817 Swann.  We put in all new2

electrical service, all new gas service.  So3

I think it's just the way you do business4

because you sell these units for $700 a square5

foot.  You can't renovate structures now and6

be in the league of the real estate of Dupont7

Circle.8

So I really don't know this as a9

fact, but I had heard that Chris paid $600,00010

for these 3,200 square feet.  It's $184 a11

square foot.  That would not stop me from12

buying the property.13

I'm sure that there are other14

people here that maybe it would stop them, and15

maybe they do their numbers differently, and16

I don't have a look into their mind, but the17

project on Swann Street sold out.  The six18

units sold out.  The last unit settled last19

week, sold out in a matter of six to eight20

weeks, and as I said, we spent the money that21

you need to spend to create new condominium22
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units  in Dupont Circle within the context of1

an existing structure.2

We kept the structure.  We built3

around it.  We built on top of it.  It's a4

three story structure.5

Lastly, I have to admit I also6

live in a structure that is over lot coverage7

and FAR.  That was one of the reasons I bought8

it in 1976.  I was big.  It was ugly, but it9

was big.  It turns out it wasn't so ugly after10

I fixed it up.11

I would find it very hard to go to12

my neighbors and ask them to support a further13

increase to either the FAR or lot coverage.14

I have neighbors directly to my east who have15

a two story house plus basement.  You know,16

for me to ask for more, I mean, part of this17

application reminds me of an application on18

19th Street a few months ago which was sort19

of, you know, I need more because I have too20

much.  I'm here because I have too much, but21

I need more.22
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The logic doesn't quite ring true1

to my ear.2

He's one of five properties that3

sit on the northeast corner of 19th and Swann.4

I do believe -- I don't want to disagree with5

the Chair -- but I do believe that if I were6

the architect for any of the other four7

buildings, and in fact, I was Henry's years8

and year ago, I think I would feel pretty9

righteous in coming down and saying to the10

Board I got one that's very similar to the one11

you approved, and I think I could make a very12

strong argument that these five properties,13

maybe the corner house is different because it14

sits on the corner, but certainly the two on15

Swann and two of 19th, Henry's and Chris',16

share the same issues and share the same17

relationship to each other.18

So to give one something, my view19

would be that you would really have to20

consider strongly giving all of them at least21

the same.22



456

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

And lastly, as someone who spends1

most of his life in the alley, I totally2

appreciate the fact that HPRB has been3

defending street elevations as strongly as4

they have.  I put an addition on my house in5

1988, and I think it's ugly and I wish I6

hadn't done it or I wish I had done it7

differently.  Maybe I'll change it.8

But I do think that I do take the9

rear elevations somewhat seriously, and I10

think Ali is a great architect.  I mean, I11

think there's a way to do an architectural12

statement on the rear elevation.13

My concern is that we're not14

really -- I mean, the issue here before you is15

not architecture.  It really is Chris'16

program, and I think the program is asking too17

much from the property, and I'll leave it at18

that.19

CHAIRPERSON MILLER:  Thank you.20

Before my Board members kill me, I21

do want to make one comment and one question.22
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I don't disagree with you about1

your point about the five properties, but if,2

in fact, what you are saying about the five3

properties, if they're the same, then we4

shouldn't be granting a variance in this case.5

I'm saying if we grant a variance in this6

case, it doesn't mean we grant a variance in7

other cases because supposedly we would have8

made a determination that there was a9

uniqueness in this case.10

MR. BRADY:  I understand.11

CHAIRPERSON MILLER:  Okay.12

MR. BRADY:  I tell my clients13

don't tell me what your neighbor did because14

I don't know if it's legal or when they did15

it.  I understand.16

CHAIRPERSON MILLER:  Okay, and my17

question is though I don't know if I18

understood you correctly, but it sounded like19

you're saying that it's almost an economics20

argument, that they don't have to seek21

variance relief, but that economically it's22
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feasible to do what they want to do within the1

building envelope because, you know, you did2

it with your own property or whatever.3

And it looks to me that the basis4

for their argument is Exhibit G, the Sotheby's5

economic analysis of the different scenarios,6

which seems to, if I understand it correctly,7

show that they couldn't.8

MR. BRADY:  Well, if I --9

CHAIRPERSON MILLER:  Do you have a10

comment on that?11

MR. BRADY:  Don't you hire12

consultants to support your position?  I mean,13

I haven't seen it.  I'm not saying it's wrong,14

but if you start at $184 a square foot, I'm15

not sure why you can't get to where you need16

to go unless you're trying to develop -- I17

mean, once again, if you looked at the18

original scheme, it was clear that Chris was19

building himself  a really fantastic two20

story, owner occupied unit.  I mean, it had21

this big master bedroom and master bath.  You22
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walked through the shower out to the swimming1

pool.  I mean, it was not a market it to the2

public.  I mean, it was -- and I think that's3

great.  I mean, I think that's why people work4

on their own houses, is to fulfill their own5

need.6

So that scheme was not a scheme7

that you would market to the public.  I mean,8

that was a scheme of Chris was going to have9

a great unit on the existing third floor and10

the new fourth floor/mezzanine.11

And, you know, I mean, I hate to12

sound like  a spoil sport, but I mean, I do13

think -- I mean, I got involved in this14

because Henry asked me to look at the15

drawings.16

I do think that the impact on the17

neighborhood as you over build, which is18

that's what I think the variance is for, is to19

get permission to over build.  I mean, Zoning20

says you can do this. Anything beyond that,21

Zoning in their thoughts, I guess, is it's22
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more than you should, but you can go to BZA1

and make your case.2

I really think that the condition3

of this corner would change drastically if4

that's where this project goes and where5

others follow.6

CHAIRPERSON MILLER:  Thank you.7

Questions from the Board?8

(No response.)9

CHAIRPERSON MILLER:  Mr. Tummonds,10

any questions?11

MR. TUMMONDS:  No questions.12

CHAIRPERSON MILLER:  Okay.  Mr.13

Gallagher, this is your only witness, correct?14

MR. GALLAGHER:  That's correct,15

ma'am.16

CHAIRPERSON MILLER:  Okay.  Then17

we can move along to any persons here in18

support of the application who wish to19

testify, please come forward.20

MR. BEDIZ:  Hi.  I'm David Bediz.21

I live at 2013 New Hampshire Avenue, N.W.22
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It's not too far from the intersection.  I1

also work at 17th and Q, which is just a few2

blocks away as well.3

I have lived in Dupont Circle for4

seven years.  I've known Chris for about six5

years, and I wanted to make just a few points6

as a real estate agent and also as Chris'7

friend.8

I've been involved in this process9

almost accidentally from the beginning because10

Chris asked me to help him evaluate the value11

of the house so that he could negotiate a12

successful sale from the other owner involved.13

He also asked Jeff, who is also here who is14

also a real estate agent, and we've been15

working all together pretty closely.16

So I have witnessed for months and17

months and months Chris not only agonizing,18

but diligently working to make this project19

work not only from a financial perspective,20

but also to sincerely address the needs of21

everyone involved, none the least of which Mr.22
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Gallagher, who at one point he called a friend1

or at least a friendly neighbor, and at this2

point I don't understand how he could even3

think of him as a friend in that way.4

So I wanted to speak on behalf of5

Chris and his vision because I believe in it.6

I think that it's a way that can successfully7

bring more housing to Dupont, allow more8

people to enjoy all the great things that9

Dupont has to offer, and that is the point,10

after all, of living in a city, is to enjoy11

others' company, to enjoy the things that we12

each bring to a neighborhood.13

Dupont hasn't always been great.14

When Mr. Gallagher moved in it was perhaps a15

different neighborhood.  It is the improvement16

of houses.  It is the addition of people that17

can contribute good things to a neighborhood18

that has made it such a great place to live19

in, and this project will only enhance that20

trend and only continue in that trend to make21

Dupont all the better.22
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Chris has addressed all of the1

major issues that have come before him,2

including trash and parking, and I think that3

he's done that very creatively and very4

equitably and very generously.  I mean, he is5

committed to paying thousands and thousands of6

dollars just for the parking alone.7

To add the balconies, which in my8

opinion as a real estate agent is an absolute,9

absolute necessity in terms of its salability,10

in terms of his ability to meet his own costs11

and hopefully to eke out a little bit of a12

profit on it, I mean, that is in the end part13

of this whole vision.  For him it's going to14

be to make a little bit of money, although15

that's looking less and less possible by the16

minute.17

It is absolutely necessary not18

only to have the balconies and not a Juliet19

balcony, but to actually have some living20

space in the outside, which also makes21

possible the possibility of disposing of trash22
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conveniently.  It is simply untenable to sell1

a 800, $900,000 unit, two bedroom unit, when2

you are asking people to run around the block,3

five houses around the block to dispose of4

your trash.  That would not make sense, and it5

would also add to the problems that Mr.6

Gallagher and his supporters have brought7

forward already, which is the issue of8

possible problems with trash, rodents, et9

cetera.10

People are not going to dispose of11

their trash in the right way if they can't get12

to it easily.13

The issue of whether there's14

another way for people to get to the outside15

without increasing the FAR, I'm not an16

architect.  I very much doubt, Mr. Jackson,17

with all due respect that you are as well, and18

I would defer to a professional to determine19

whether it is possible to put another20

staircase leading to the back yard because a21

Juliet balcony would only allow you to throw22
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your trash out the back, and we're not in the1

Middle Ages anymore.2

Speaking on behalf of Chris -- I'm3

sorry.  I'll keep it short -- but also on4

behalf of all the other residents who will5

eventually live in those spaces who would love6

the opportunity in retrospect to come before7

you and beg for the opportunity to have just8

that little, tiny amount of space in the9

backyard to have a cup of coffee, and10

remember, that space that we're talking about11

in the end is really about the size of two12

tables, and these people on that side of the13

room are using this entire process to --14

they're abusing it basically for their own15

needs because they want to keep what they16

already have, which is not even --17

CHAIRPERSON MILLER:  Okay.  I'm18

going to -- I'm sorry.  I'm really being asked19

to enforce  --20

MR. BEDIZ:  That's it.21

CHAIRPERSON MILLER:  -- the three22
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minutes since it's late and we might be losing1

a quorum soon, which I hope not, but okay.2

Thank you very much.3

MR. LOPEZ:  Good evening.  My name4

is Victor Lopez, and I live at 1425 B Street.5

In addition to what everybody has6

said about Chris, I wanted to tell you that7

one of the reasons why I stand behind Chris'8

project is because as everybody can see in the9

room and in the neighborhood, it's difficult10

for people like me to come from another11

country, to work hard and trying to have a12

fine living.  It's difficult.13

Chris, as a friend, as a human14

being, I try to provide opportunities to15

people that doesn't have the access to have16

the same life style that other people have.17

And having said that, I want to18

mention that the neighbor of Chris', Mr. Jeff19

on the north house -- what is his name?  Jeff20

Wilson -- the reason  why I think he's not21

here is because Mr. Jeff is concerned about22
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the noises and the trash in his neighborhood.1

I think he himself have had parties and is2

responsible for all the noises and trash that3

he's creating and complaining about.4

So I don't think Chris' addition5

to his house has anything to do with Chris'6

project.  I think they have a different agenda7

that has nothing to do with what is really8

happening and what we're really presenting in9

front of you tonight.10

Thank you.11

CHAIRPERSON MILLER:  Thank you.12

Anybody else here?  Okay.  Are you13

coming up in support or in opposition?14

Support.  Okay.15

MR. LOCKARD:  My name is Jeff16

Lockard.  I live at 2909 Tenth Street, N.W.,17

and I'm an agent with Tuck, Taylor, & Rankin18

Sotheby's, as I have been for the past 1319

years, and I think I'd like to discuss20

uniqueness because I'm a little confused as to21

the definition of uniqueness.22
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I've been in the business, as I've1

said, for 13 years, and we do a tremendous2

dollar volume in Dupont, Logan, Kalorama.  I3

have never sold a house with a brick wall in4

the rear 30 feet from the windows, never,5

never.  We do about $50 million worth of6

business a year, me.  I have worked with7

Georgio Furioso, developers in town.  I've8

worked with Peter Tordy.  I've worked for Jeff9

Blum.  I do consulting for P.N. Hoffman now.10

I have never seen a case like this.11

And I don't know if it's I'm not12

understanding a definition of uniqueness, but13

when we went in and we looked, there's two14

party walls and then to the rear there's small15

windows at the bay, and then there's a brick16

wall right there, right smack outside of that17

window.18

So I have never in all of my19

dealings sold a house with a situation like20

that, with a lot and the other wall of the21

house was that close, and so what we were22
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trying to do was come up with some type of1

option.2

And that also had an impact on the3

feasibility study.  When we looked at one4

house versus four units, someone buying a fee5

simple house isn't going to buy a house with6

no view in the back, nothing at all.  So the7

balconies really were about making the homes8

livable.9

And they're not large.  I mean,10

1,000 square foot in Dupont is not an11

exceptionally large home.  I think it's12

average, but we support Chris' petition for a13

variance, and I won't waste any more time, but14

thank you.15

CHAIRPERSON MILLER:  Thank you.  16

No, that was helpful.  Before you17

go away though, I'm not sure if this is your18

expertise, but there is that issue about noise19

from this type of stairway.20

MR. LOCKARD:  Sure.21

CHAIRPERSON MILLER:  Do you have22
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any comment on that, why they need this1

material or anything?  That might be the2

architect.3

MR. LOCKARD:  Well, I think the4

material -- and again, I can't speak to this;5

more the architect -- but I would hope that6

they would be willing to change the material.7

If the material is a concern, I would hope8

that that would be a very minor concern.9

You know, in the past, we have10

worked with other developers, neighbors.11

These things, the materials are easily12

changed.  It's the stairway that I think I13

would hope and ask that the stairway remain.14

It's really about, you  know, public use.15

And I would also like to add that16

as many other of the witnesses have stated, in17

those two blocks on the 1800 block of Swann18

and on 19th Street, there are several, several19

projects that are four-unit conversions, not20

one, not two, but several, and everyone in the21

city, you know, we work together with each22
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other.  Noise, children, I mean it's all good.1

That's part of city living.2

So, you know, I support it.3

CHAIRPERSON MILLER:  Okay.  Thank4

you very much.5

I'm sorry.  We are kind of going6

out of order, but maybe you can just address.7

That was an issue that came up, the noise8

because of the metal stairway.  Is there some9

significance to that?10

MR. HONARKAR:  You know, again,11

talking with HPRB when we were looking at12

this, they wanted a contrasting material to13

what was existing.  They wanted to be very14

clear that we are keeping the old and adding15

a new layer to it.16

And, again, the purpose of our17

stairs, the choice of material was really18

dictated with the fact that we didn't want19

this to be -- it's not a second means of20

egress.  So by using the metal grating, if you21

have heels on, you will not be able to go on22
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that material.  We wanted to make sure that it1

was used for its purpose, as service.  So2

that's why we went with the steel.3

And also keeping in mind that we4

had an option of using diamond plate which is5

a material that we could have used.  We used6

a grating because it cuts down on the noise,7

because it's not a flat surface.  Basically8

air and light would, you know, filter through9

it.10

So it cuts down on the noise11

heavily, and that's the reason we chose the12

material that we did.13

CHAIRPERSON MILLER:  I don't14

understand.  You said if you walked in heels15

it would be noisy though.16

MR. HONARKAR:  No, no.  You would17

not be able to walk --18

CHAIRPERSON MILLER:  But if you19

walk in sneakers or something like that it is20

not noisy.21

MR. HONARKAR:  It will not be.22



473

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

You know, you would not because what it is1

with the grating material is that it allows --2

it's not a solid surface.  So the more holes3

that are inside that material, the less sound.4

CHAIRPERSON MILLER:  Okay.  Got5

it.  Okay.6

Is there anybody else here that7

wishes to testify in support?  In opposition?8

MR. ROBERSON:  No, in support.9

CHAIRPERSON MILLER:  Support.10

Okay.11

MR. ROBERSON:  I wasn't actually12

planning on speaking, and so I was just so13

inspired and moved by Chris' speech that I14

feel like I owe it to him to kind of come15

here.16

My name is Jeff Roberson.  I live17

at 1815 Riggs Place.  So I am actually only a18

couple of steps away from the property to19

literally a block.20

I'm just trying to think.  In21

terms of who I am, I'm an architect also.  I'm22
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also an educator.  I taught at Catholic1

University for three years, architecture, and2

that's the role I see myself.  I'm not as much3

involved in the professional practice, but I4

am an educator.5

Catholic University has 4006

architecture students.  I was the youngest7

professor ever to teach there.  So they8

appreciated or at least thought that I had9

some opinion on architecture.  So I'm kind of10

speaking from that vantage point.11

I have heard that it has been12

suggested that everyone here has an agenda.13

I understand that it has been suggested that14

the supporters have an agenda that they may be15

able to follow suit and increase their16

property size.  I understand that the17

opposition, they have an agenda because they18

want to keep privacy and keep noise down.  The19

Zoning, they have an agenda to keep the20

integrity.21

I will say my only agenda in22
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speaking up in support of this is as an1

academic I support good design and design that2

is humane, and design that increases the3

quality of people's lives.  And that's what I4

believe this does.5

Now, the argument that this could6

be done cheaper and that it could be done more7

economically, I mean, that's true, and we see8

examples of this all the time.  It's bad9

development, bad architecture.  I mean, it's10

when you just do surface treatments.11

Here we have a case where a client12

actually really truly cares, and I think you13

could hear that in his presentation about the14

quality of the product that's being provided15

to the neighborhood and enhancing the quality16

of the people's lives.17

That costs more.  You cannot --18

again, the problem is with real estate today19

you charge people by square footage.  It's20

hard to get people to buy quality or convince21

them that this is worth more.  They're22
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concerned about square footage.1

So, yes, he could have laid2

linoleum down, painted the walls, you know,3

sold it, got rid of it, but that's not what's4

going on here.  He's obviously concerned about5

the quality of the space and the quality of6

life that the occupants are going to have.7

So that's my kind of agenda in8

speaking. It's from a purely humane, academic9

architecture standpoint point of view.10

So thank you.11

CHAIRPERSON MILLER:  Thank you.12

Anybody else here in support?13

(No response.)14

CHAIRPERSON MILLER:  Anybody else15

here in opposition?  Any other Board16

questions?17

(No response.)18

CHAIRPERSON MILLER:  Okay.  Mr.19

Tummonds, I guess it's closing arguments.20

MR. TUMMONDS:  Right.  Very quick21

rebuttal-closing.22
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With regards to the uniqueness1

issue, I would note Exhibit B to our2

prehearing statement, the Sanborn plat.  There3

are 19 lots in the 1800 block of 19th Street4

that have -- or let me see -- 19 lots; there5

are five, including the two on Swann Street,6

that have this unique situation.  So in this7

one block, 19 lots; only five have this unique8

situation.9

We believe that this property is10

unique.  This is an exceptional situation or11

condition that is not generally in the12

neighborhood.13

In response to Mr. Loud's14

questions with regards to what would the FAR15

be or could we do this renovation if we had a16

lot like the lot immediately to our north, a17

lot that is 23 by 96 feet like these others,18

would allow, at a one point FAR, would allow19

3,974 square feet as a matter of right, 3,97420

on a full size lot.21

I'm sorry.  Commissioner Miller,22



478

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

sure.1

CHAIRPERSON MILLER:  What lot are2

you talking about?  Are you talking about one3

of these five?4

MR. TUMMONDS:  I'm sorry.5

Commissioner Loud had asked the question of if6

we had, our lot was a full sized lot like the7

lots to the north, could we do this addition8

we are proposing as a matter of right.  The9

answer, yes.10

What I'm providing is the numbers,11

if you will.  So a lot that was 23 feet wide12

by 96 feet long at a one point FAR would allow13

3,974 square feet of gross floor area.  Our14

proposal is 3,740 square feet.  I think that15

addresses our issue of our practical16

difficulty with regards to the fact that the17

issues we are facing are due to the uniqueness18

of our property.19

We have a unique property.  It's20

small.  That is why our project of our size21

triggers this requirement to come before you22
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to seek variance relief.  It's not that this1

is an abnormally large building for this2

neighborhood.3

Those are the two issues I wanted4

to address on rebuttal.5

With regards to a closing6

statement, thank you very much.  It has been7

a very long day for you.  You had a morning8

session.  We appreciate the opportunity to9

come before you.10

We believe that we have presented11

a very full and thorough case.  We have12

outlined how this project does satisfy the13

three prongs of the area variance standard,14

and we would request your approval of this15

project.16

Thank you very much.17

CHAIRPERSON MILLER:  Thank you.18

I just have one more question.19

There are five other lots that were similarly20

subdivided.  It's your view that five is a21

small number and, therefore, they're all22
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unique or is it your view that this one is1

still different from the others?2

MR. TUMMONDS:  Right.  I would say3

that it can -- there were three lots that4

originally became five lots, but I think,5

again, with a confluence of factors, you look6

at the difference between this Lot 1825 versus7

Lot 1821, which is at a corner, that's not a8

landlocked lot.  That has different attributes9

than our lot.10

The lot immediately adjacent to11

us, Mr. Gallagher's lot, the improvements that12

have been made to that lot with the13

construction of that deck, that project, that14

property now occupies 100 percent of the lot.15

It has zero rear yard.16

Those are factors that17

differentiate even of those five of the 19;18

those differentiate us further.  We do not19

have those attributes.20

So I think when you look at the21

confluence of factors here, we believe that we22
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do have a property that is subject to unique1

or exceptional situation or condition.2

CHAIRPERSON MILLER:  Are they like3

the other two that you didn't mention?4

MR. TUMMONDS:  Again, those are5

two Swann Street properties, and I think that6

the notion of the Swann Street versus 19th7

Street, that's a distinction as well.8

We can keep going, you know.9

Again, I don't want to keep saying the10

confluence of factors, but I do think that11

that's important  These are not a general12

condition that the entire neighborhood is13

subject to, and that's the real concern in the14

variance test, is that you could have, in15

fact, a de facto zoning change by saying if a16

number of lots could all say this.  17

We don't have that here.  This is18

unique.  It's distinct.19

CHAIRPERSON MILLER:  Thank you.20

Okay.  Why don't we set this for21

decision making?  I think we have everything22
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in the record that we need.1

(Pause in proceedings.)2

CHAIRPERSON MILLER:  We were just3

discussing which date to set it for.  We have4

a lot on our calendar for our decision meeting5

in June, but I think we're going to set it for6

June while it's fresh in our minds.7

So it will be set for June 5th.8

It's a public meeting.  We don't take any9

testimony.  We just deliberate and issue our10

decision that day.  Issue it verbally.11

Okay.  That's that then for this12

case.  We have actually one more case on the13

agenda.  Thank you all very much.14

MR. TUMMONDS:  Thank you very15

much.16

(Pause in proceedings.)17

MS. BAILEY:  Madam Chair, the next18

application is Number 17599 of Tuwar19

(phonetic) Demuren, pursuant to 11 DCMR 3104.120

for a special exception to construct a four-21

unit apartment building under Section 353 at22
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premises 5300 E Street, S.E., Square 5299, Lot1

16.  The property is zoned R-5-A.2

Tyre Demuren.3

(Pause in proceedings.)4

CHAIRPERSON MILLER:  Good evening,5

Mr. Agbim.6

MR. AGBIM:  Good evening.7

CHAIRPERSON MILLER:  Thank you for8

your patience.9

MR. AGBIM:  No problem.10

CHAIRPERSON MILLER:  Both days.11

I think we can go through this12

fairly quickly.13

MR. AGBIM:  Yes.14

CHAIRPERSON MILLER:  Do you want15

to introduce yourself for the record?16

MR. AGBIM:  I haven't been sworn17

in.18

CHAIRPERSON MILLER:  You haven't19

been sworn in.  Okay.  We'll start with that.20

MS. BAILEY:  Would you please21

stand and raise your right hand.22
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(Whereupon, the witness was duly1

sworn.)2

MS. BAILEY:  Thanks.3

CHAIRPERSON MILLER:  Okay.  It4

looks like we don't have a representative from5

the Office of Planning here.6

MR. AGBIM:  No.7

CHAIRPERSON MILLER:  We don't have8

the ANC.  We don't have anybody else except9

you.  So I think it will go pretty quickly.10

You submitted a revised plan in11

this case, correct?12

MR. AGBIM:  Yes.13

CHAIRPERSON MILLER:  Okay.  Maybe14

if you could just briefly highlight what has15

changed.16

MR. AGBIM:  During the last17

hearing, there were some inconsistencies in18

the plans, especially as to the rendition of19

the floor plan, the entry.  So I did revise20

the plans to reflect the corrected rendition,21

to make sure that the plans were consistent22
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with the site plan.1

CHAIRPERSON MILLER:  Anything2

else?3

MR. AGBIM:  No, that's it.4

CHAIRPERSON MILLER:  Okay.  Have5

there been any changes to landscaping or the6

parking lot, anything like that?7

MR. AGBIM:  No.8

CHAIRPERSON MILLER:  Okay.  Now,9

Office of Planning isn't here, but I thought,10

I mean, this case is similar to the other ones11

that we've had, but that there were some12

concerns about, you know, parking lot in the13

residential neighborhood, and that landscaping14

was going to be implemented to mitigate that.15

Now, I thought you were doing that16

with other ones as well as this one.17

MR. AGBIM:  Yes.18

CHAIRPERSON MILLER:  Is that not19

the case?20

MR. AGBIM:  Yeah, we had a meeting21

with DDOT the day after the hearing, and they22



486

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

reviewed what was submitted for all the other1

applications in addition to this one that2

ended in variance, and they determined and I3

think there will be some written report for4

the other three cases that the lighting issue5

which was one of the things, the nine foot6

pole heights was going to be adequate for the7

prescribed light fixture, and determined also8

that the six foot high fence was going to be9

adequate, and that the treatment of having a10

four foot retaining wall was going to be11

adequate for the areas where landscaping was12

not possible around the park -- to seal the13

parking areas from the neighbors.14

CHAIRPERSON MILLER:  And that's15

all reflected in the revised plans?16

MR. AGBIM:  Yes.17

CHAIRPERSON MILLER:  Okay.  So the18

landscaping was impossible around the parking19

lot, and that's why you have the walls; is20

that right?21

MR. AGBIM:  That's correct.22
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CHAIRPERSON MILLER:  Okay.  Did1

you meet with the ANC?2

MR. AGBIM:  No.  The ANC advised3

us to submit a memo of understanding that the4

developer was going to convey the units as for5

sale condominiums, and I believe he did send6

a copy to the Board.7

CHAIRPERSON MILLER:  Okay.  Any8

other questions by Board members?9

(No response.)10

CHAIRPERSON MILLER:  I think that11

that answers my questions, and this is just a12

special exception in this case, right?13

MR. AGBIM:  Yes, that's correct.14

CHAIRPERSON MILLER:  Yes, and you15

addressed that. in your papers.  Anything else16

you want to add?17

MR. AGBIM:  No.18

CHAIRPERSON MILLER:  Okay.  19

(Pause in proceedings.)20

CHAIRPERSON MILLER:  Okay.  Mr.21

Agbim, we were just talking about when to22
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decide this case, and we think it would be a1

good idea to add it to the June 5th meeting2

with all your others.3

MR. AGBIM:  Yes.4

CHAIRPERSON MILLER:  Okay.  so I5

don't think that there's anything else though6

that we need in the record.7

I did have a note about, you know,8

a DDOT report possibly.9

MR. AGBIM:  Yes.10

CHAIRPERSON MILLER:  So I think11

that's another reason just to put our decision12

making off until June 5th, and then we should13

have that on all the cases.14

MR. AGBIM:  Okay.15

CHAIRPERSON MILLER:  I'm sorry you16

had to wait here so long today.17

MR. AGBIM:  Oh, that's okay.18

That's okay.19

CHAIRPERSON MILLER:  All right.20

Then I think that that concludes this hearing21

and this case, and the record is closed except22
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for the DDOT report.1

Do we have any other business on2

the agenda, Ms. Bailey?3

MS. BAILEY:  Thank goodness, no.4

CHAIRPERSON MILLER:  Oh, Mr. Mann5

has just showed me.  We do have a DDOT report,6

Exhibit No. 22.  So there may not be another7

report coming in.8

MR. AGBIM:  Okay.9

CHAIRPERSON MILLER:  Some of the10

cases --11

MR. AGBIM:  What's the date on it?12

CHAIRPERSON MILLER:  April 20th.13

MR. AGBIM:  Oh, okay.14

CHAIRPERSON MILLER:  2007.  Do you15

have a copy of it?16

MR. AGBIM:  Yes.17

CHAIRPERSON MILLER:  Okay.  They18

have no objections to this proposal.19

MR. AGBIM:  Right.20

CHAIRPERSON MILLER:  So to the21

best of your knowledge, is there going to be22
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another DDOT report on this one?1

MR. AGBIM:  Not on this particular2

case.  On the three cases that do have a3

variance --4

CHAIRPERSON MILLER:  Right.5

MR. AGBIM:  -- they are going to6

be submitting a report, and in the other two7

cases, the Eastern  Avenue and the Ninth8

Street, they're also going to submit a report.9

CHAIRPERSON MILLER:  Okay.  Then10

the record is closed in this case.11

Ms. Bailey, we do have a DDOT12

report.  So okay.  13

Thank you very much, and I think14

that concludes our hearing today.15

The hearing is adjourned.16

MR. AGBIM:  Thank you.17

(Whereupon, at 7:32 p.m., the18

public hearing was concluded.)19

20

21

22
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